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Chapter 1 

Appointment and Qualifications of Directors 

Question 1 

XYZ, Ltd. with the turnover of Rs. 500 crore entered into a contract of purchasing of raw material  

from a private company. XYZ Ltd. appointed Mr. Khurana, a director of the company, to act in this 

deal of transaction. Mr. Khurana is also a member of that private company. He settled the said 

transaction into 60 crore and entered into the contract. After few transactions made under the 

contract, XYZ Ltd. finds degradation in the quality of the product supplied. In the Board Meeting, 

this contract was challenged considering it as a related party transaction and in contravention to 

section 188(1). During this period, Mr. Khurana was appointed as a director in newly setup, PQR 

Ltd. 

In the light of the given facts, examine the following situations as per the Companies Act, 2013. 

(i) Comment upon the appointment of Mr. Khurana as a director in PQR Ltd.? (8 Marks ,Oct-18) 

 

Answer 1 

Appointment of Director under Section 164: A person shall not be eligible for appointment as a 

director of a company, where he has been convicted of the offence of dealing with related party 

transactions under section 188 at any time during the last preceding 5 years; 

In the given instance, he was not convicted, only levied with the penalty, against the offence dealt with 

related party transactions under section 188, so he is eligible and can be appointed as a director in the 

PQR Ltd. 

Question 2 

ABC Ltd. is a listed company having 50,00,000 equity shares of Rs. 100 each as its paid up capital. Of 

the total shareholders of the company there are 20000 shareholders who are holding shares of 

nominal value of not more than Rs. 20000 each. A group of shareholders who had applied for these 

shares at the time of issue of such shares by the company by issuing prospectus and been allotted 

these shares, wants to appoint a small shareholder’s director to safeguard their interest and to get a 

proper representation in the company. A total number of 1500 such small shareholders decided to 

propose Mr. X as their candidate for this post. 

In the light of the Companies Act, 2013 on the basis of the facts provided, determine the following 

situations— 

(1) What procedure should be followed by group of shareholders to have Mr. X, a small 

shareholder director in the Board of Directors of the company? 

(2) What are the provisions related to his (Mr. X) status as an independent director and what 

exceptions are available to him in relation to his appointment as a director? (8 Marks Nov-18) 

Answer 2 

As per the provisions given in Section 151 of the Companies Act, 2013, a listed company may have 

one director elected by such small shareholders in such manner and on such terms and conditions 

as prescribed in Rule 7 of the Companies (Appointment and Qualification of directors) Rules, 2014. 

“Small Shareholders” means a shareholder holding shares of nominal value of not more than Rs. 

20000/- or such other sum as may be prescribed. 

(1) The Companies (Appointment and Qualification of directors) Rules, 2014 provides for the 
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Procedure for appointment of Small share holders’ director according to which: 

(A) A listed company, may upon notice of not less than 

a) one thousand small shareholders; or 

b) one-tenth of the total number of such shareholders, 

Whichever is lower; have a small shareholders director elected by the small shareholder. 

However, a listed company may opt suomoto, to have a director representing small 

shareholders. 

(B) The small shareholders intending to propose a person as a candidate for the post of 

small shareholder’s director shall leave a notice of their intention with the company at 

least fourteen days before the meeting under their signature specifying the name, 

address, shares held and folio number of the person whose name is being proposed for 

the post of director and of the small shareholders who are proposing such person for 

the office of director. 

However, if the person being proposed does not hold any shares in the company, the 

details of shares held and folio number need not be specified in the notice. 

(C) The notice shall be accompanied by a statement signed by the person whose name is 

Being proposed for the post of small shareholder’s director stating- 

(a) his Director Identification Number; 

(b) that he is not disqualified to become a director under the Act; and 

(c) his consent to act as a director of the company. 

A person shall not be appointed as small shareholder’s director of a company, if he is not 
eligible for appointment as a director as per the provisions of the Companies Act, 2013. In 

compliance with the said provisions Mr. X can be appointed as the small shareholder by the 

group of shareholders in Board of Directors of ABC Ltd. 

(2) Such small shareholders’ director shall be considered as an independent director if he fulfills 

all the conditions/pre requisite to become an independent director as mentioned in Section 

149(6) and gives a declaration of his independence in accordance with the provisions of 

section 149(7) of the Companies Act, 2013. 

The appointment of small shareholder’s director i.e. Mr. X shall be as per the provisions of 
Companies Act, 2013, except that— 

(a) such director shall not be liable to retire by rotation; 

(b) such director’s tenure as small shareholder’s director shall not exceed a period of 

three consecutive years; and 

(c) on the expiry of the tenure, such director shall not be eligible for re-appointment. 

 

Question 3  

Mr. Single, a director of XYZ Ltd. goes Singapore, for a period of 6 months. Board appoints Mr. 

Replacement, in his place as an alternate director. Mr. Replacement was also holding directorship 

in XYZ Ltd. Identify the nature of appointment of Mr. Replacement in XYZ Ltd as an alternate 

director. (4 Marks , Nov 18) 

Answer 3 

According to Section 161(2) of the Companies Act, 2013, the Board of Directors of a company 

may, if so authorized by its articles or by a resolution passed by the company in general meeting, 
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appoint a person, not being a person holding any alternate directorship for any other director in 

the company, or holding directorship in the same company (as per amendment), to act as an 

alternate director for a director during his absence for a period of not less than three months 

from India. 

In the given question, Board appoints Mr. Replacement, in the place of Mr. Single as an 

alternate director. Mr. Replacement was also holding directorship in XYZ Ltd. So, as the per 

above provision, Mr. Replacement shall not be appointed as an alternate director due to his 

holding of directorship in the same company in which he is appointed as an alternate director. 

So his appointment is invalid. 

Question 4 

Srishakti Homecare Limited, incorporated on 30th October, 2018, has ten subscribers to the 

Memorandum out of which two are private limited companies and remaining individuals.  

However, there is no mention in any of the documents as to who shall be the first directors.  

Advise the company regarding the appointment of first directors who shall manage the affairs of 

the company. 

(a) All the subscribers to the Memorandum shall be deemed to be the first directors. 

(b) The two private limited companies being subscribers to the Memorandum shall decide as 

to who shall be the first directors. 

(c) All the individual subscribers to the Memorandum shall be deemed to be the first directors. 

(d) As the company requires minimum three directors, the eight individual subscribers shall  

choose two from among themselves and one shall be chosen by the two private limited 

companies from among themselves. ( 1 Mark ,Mar-2019) 

Answer 4 

The answer is (c). 

 

Question 5 

State the legal positions as to the valid appointment of the directors in the given situations in the light 

of the Companies Act, 2013- 

i. Shiksham Ltd. was formed for prompting the girls education with 15 directors in its Board. Due 

to expansion of its objective at large scale, the company increased the strength of its directors 

to 20 without passing SR. 

ii. Mr. Kabir was appointed as an alternate director on behalf of Mr. Robert, as Mr. Robert goes 

abroad and comes back to India temporarily and leaves country again. 

 PQR Ltd., who failed to file a financial statement in previous financial year 2017- 2018, 

appointed Mr. Khurana as a director in July 2018. (6 Marks ,Mar-19) 

Answer 5 

i.  As per section 149(1) of the Companies Act, 2013, every public company must have at least 

three directors. A private limited company should have minimum two directors. A one-person 

company (OPC) will have minimum one director. Maximum directors can be 15. Maximum 

number of directors can be increased beyond 15 by passing a special resolution. 
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However, MCA vide Notification dated 5-6-2015 issued under section 462 of Companies Act, 

2013, the upper limit of 15 directors is not applicable to section 8 (licensed i.e. non-profit) 

companies. 

Therefore, increase in the strength of directors to 20 in the Shiksham Ltd. without passing SR is 

valid. 

ii. As per section 161(2) of the Companies Act, 2013, the alternate director will vacate his office as 

soon as the foreign director comes to India. Thus, return of Original director (Mr. Robert) to 

India would serve. However, if Mr. Robert goes abroad and comes back to India temporarily and 

leaves country again, thus, becoming unable to transact business, alternate director (Mr. Kabir) 

would continue for such temporary period. 

iii. As per section 164(2) of Companies Act, 2013, PQR Ltd. is a defaulted company as it failed to 

filed financial statement in the financial year 2017-2018. If a company is a defaulting company, 

any person appointed as director immediately, as per the amendment w.e.f. 7.5.2018, will not 

be disqualified for first six months after joining i.e., from date of his appointment. Hence the 

appointment of Mr. Khurana as a director is valid until January 2019. 

 

Question 6 

All the three directors of Cygnus Wires Limited generally remain out of India for developing 

connections and securing business opportunities on behalf of the company. However, the company 

must strictly follow the legal requirement that  at least  one of  its directors must stay  for the 

specified statutory  period  in India. To reckon as ‘resident director’ for the financial year 2018-19, 

advise the company as to which period spent in India by Jennifer shall count towards statutory 

period. 

(a) Period spent in India during the previous financial year2017-18. 

(b) Total of fifty percent each of the period spent in India during the financial year 2016 -17 and 

2017-18. 

(c) Period spent in India during the financial year2018-19. 

(d) Total of fifty percent each of the period spent in India during the financial year 2017 -18 and 

2018-19. (2 Marks, Nov-19) 

Answer 6 

The answer is (c). 

  

Question 7 

Rachna, Ridhdhi, Ruby and Rakhi are directors in Zippona Tours and Travellers Private Limited 

whose equity shares are partly paid-up. The company required the shareholders to make payment 

of Rs. 3 per share (FV Rs. 10 per share) being the final call in respect of shares held by them latest 

by 30th  June,  2018. As director, Ruby held individually 2,00,000 shares and also at the same time 

held jointly 1,00,000 shares along with her brother Rajesh whose name appeared first in the 

Register of Members. In respect of 2,00,000 shares held individually by her, Ruby duly made the 

payment  before  the  last date; however, in respect of joint shareholding of 1,00,000  shares,  

Rajesh was unable to  make payment  even  though  six months also expired from the last day i.e. 
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30th June, 2018. Advise whether Ruby incurs any disqualification regarding her directorship in the 

company. 

(a) Since Rajesh’s name appears first in the Register of Members, he is primarily responsible 

for making payment and therefore Ruby incurs no disqualification regarding her 

directorship in the company for non-payment of required amount in respect of joint 

shareholding; moreover, she has already discharged her liability in respect of shares 

individually held by her. 

(b) In case of joint shareholding, if Ruby earlier made payment of Rs. 7 per share from her 

personal bank account then she is also liable to pay Rs. 3 per share before the expiry of six  

months from the last date of payment i.e. 30th June, 2018; otherwise she is disqualified to 

be a director in the company irrespective of discharging her liability in respect shares 

individually is held by her. 

(c) In case of joint shareholding, Ruby as director is equally liable to get the  payment  made 

similar to her individual shareholding before the expiry of six months from the last date of 

payment i.e. 30 th June, 2018; otherwise she is disqualified to be a director in the company. 

(d) In case of joint shareholding, Ruby as director is liable to get the payment  made in  respect 

of  50% of the joint holding and if that is done before the expiry of six months from the last 

date of payment i.e. 30
th June, 2018, she incurs no disqualification regarding her 

directorship in the company irrespective of whether the remaining 50% is received by the 

company or not. (2 Marks  Nov-19) 

Answer 7 

The answer is (c). 

 

Question 8 

Eternal Ltd., a wholly owned government company consisting of 10 directors in its Board with the 

subsidiary company, Evergreen Ltd., having 9 directors in its board. Referring to the provisions of 

the Companies Act, 2013, examine the following situations: 

(i) Number of directors liable to retire by rotation in Eternal Ltd. at an AGM. 

(ii) Number of directors liable to retire in Evergreen Ltd. 

(iii) What will be the legal situation in case Eternal Ltd. is a listed Government Company? (6 

Marks ,Nov-19) 

Answer 8 

Section 152(6) of the Companies Act, 2013 specifies the legal provision as to the retirement of  

directors by rotation of public company . According to the said provision, out of retiring directors, 

1/3rd of directors must retire every year.  However, as per amendment to the Companies Act, 2013, 

by MCA vide Notification No. 463(E) on 13/6/17, the government companies are exempted from 

the applicability of Section 152(6) and 152 (7) of the Act. Accordingly, a Government company, 

which is not a listed company, in which not less than fifty-one per cent of paid up of share capital 

is held by the Central Government, or by any State Government or Governments or by the Central 

Government and one or more State Governments; and a subsidiary of a Government company, 

referred above, the provision as to retirement by rotation is not applicable. (as per amendment) 
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Following are the answers in the light of the stated provisions: 

(i) Since Eternal Ltd. is a wholly owned Government Company (other than listed company), 

so section 152(6) in given circumstances is not applicable. None of the directors of 

Eternal Ltd. will be retired by rotation under section 152(6). 

(ii) Since Evergreen Ltd. is a subsidiary company of Eternal Ltd. so retirement by rotation is 

also not applicable here. None of the directors of Evergreen Ltd. will be retired by 

rotation under section 152(6). 

(iii) In case Eternal Ltd. is a listed Government Company, then section 152(6) will be applicable 

presuming that a company has not committed a default in filing its financial statements 

under Section 137 or Annual Return under Section 92 with the Registrar. According to it, 

the Eternal Ltd will be treated as a public company, with 10 directors in its Board, 3 can 

be non-retiring and out of 7 retiring directors, 2 must retire every year. 

 

Question 9 

Prince Ltd. desires to appoint an additional director on its Board of directors. The Articles of the 

company confer upon the Board to exercise the power to appoint such a director. As such Mr. 

Mantri is appointed as an additional director. In the light of the provisions of the Companies Act, 

2013, examine: 

(i) Whether Mr. Mantri can continue as director if the annual general meeting of the company is 

not held within the stipulated period and is adjourned to a later date? 

(ii) Can the power of appointing additional director be exercised at the Annual General Meeting by 

the members? 

(iii) As the Company Secretary of the company what checks would you make after Mr. Mantri is 

appointed as an additional director? ( 6 Marks ,May-20) 

Answer 9 

Section 161 (1) of the Companies Act, 2013 provides that the articles of association of a company 

may confer on its Board of Directors the power to appoint any person, other than a person who fails 

to get appointed as a director at the general meeting, as an additional director at anytime and such 

director will hold office upto the date of the next annual general meeting or the last date on which 

such annual general meeting should have been held, whichever is earlier. 

Accordingly, following are the answers- 

Mr. Mantri cannot continue as director till the adjourned annual general meeting, since he can hold 

the office of directorship only upto the date of the next annual general meeting or the last date on 

which the annual general meeting should have been held, which ever is earlier. Such an additional 

director shall vacate his office latest on the date on which the annual general meeting should have 

been held under Section 96 of the Companies Act, 2013. He cannot continue in the office on the 

ground that the meeting was not held or it could not be called within the time prescribed. 

(i) The power to appoint additional directors vests with the Board of Directors and not with 

the members of the company. The only condition is that the Board must be conferred such 

power by the articles of the company. 

(ii) As a Company Secretary, I would put the following checks in place in respect of Mr. Mantri’s 
appointment as an additional director: 

(a) He must have got the Directors Identification Number (DIN). 
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(b) He must furnish the DIN and a declaration that he is not disqualified to become a 

director under the Companies Act, 2013. 

(c) He must give his written consent in Form DIR-2 on or before his appointment as 

director and such consent stands filed with the Registrar within 30 days of his 

appointment. 

(d) His appointment is made by the Board of Directors. 

His name is entered in the statutory records as required under the Companies Act, 2013 

 

Question 10 

“Allotment of shares by the directors of the company by which the existing majority is reduced to 

minority.” As per provisions of the Companies Act, 2013, the above act of the company should be 

classified as……...? (1 Mark ,Oct-20) 

(a) Oppression 

(b) Mismanagement 

(c) Material change in the company 

(d) All of the above 

Answer 10 

The answer is (a). 

 

Question 11 

Examine the following situations in the light of the relevant provision of the Companies Act, 2013: 

The Board of Director of ABC Ltd. declared interim dividend for the current financial year 2020-

2021. The proposal of dividend declaration was accepted at the meeting and dividend was 

declared. However, due to some reasons, the company failed to pay the dividend to the 

shareholders within prescribed period. Mr. Futuristic, a director on the board of this company, had 

offer of appointment in other company PQR Ltd. He wishes to take up the post in the appointed 

company. Discuss on the appointment of Mr. Futuristic in PQR Ltd. ( 4 Marks ,Oct-20) 

Answer 11 

Section 164 talks about the disqualifications of directors under the Companies Act, 2013. In 

specific, sub-section (2)(b) of the said section, no person who is or has been a director of a company 

which has failed to pay any dividend declared and such failure continues for one  year or more, 

shall not be eligible to be re-appointed as a director of that company or appointed in other 

company for a period of 5 years from the date on which the defaulted company fails to do so. 

Mr. Futuristic, a director on the board of ABC Ltd., had offer of appointment in other company PQR 

Ltd. He wishes to take up the post in the other company. In view of above stated provision, since 

Mr. futuristic was a director in a company which failed to pay dividend even after 1 year of 

declaration and so was a defaulted company. Therefore, he cannot be appointed in PQR Ltd. 
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Question 12 

Mr. Ramakant, the non-independent director of Superb Industries Limited (SIL) is planning to go 

abroad for 4 months for resolving of some family issues related to her daughter. The Board of 

Directors of SIL proposed to appoint Mr. Subh as an alternate director in the company in place of 

Mr. Ramakant. 

Following were the legal issues in the given situation: 

(1) Mr. Subh does not satisfy the eligibility criteria to become Independent Director of SIL as  

given under section 149(6) of the Companies Act,2013. 

(2) Mr. Ramakant returned to India within 2 months before the scheduled arrival. 

(3) Mr. Subh (in addition to Mr. Ramakant), to be included in the "total number of directors" 

used for calculating rotational directors under sec 152(6). 

Examine in the given scenario, the aforementioned legal issues in the light of the Companies Act, 

2013. (8 Marks, March-21) 

Answer 12 

As per Section 161(2) of the Companies Act, 2013, the Board of Directors of a company may, if so 

authorized by its articles or by a resolution passed by the company in general meeting, appoint a 

person, not being a person holding any alternate directorship for any other director in the 

company, to act as an alternate director for a director during his absence for a period of not less 

than three months from India. 

Provided that no person shall be appointed as an alternate director for an independent director 

unless he is qualified to be appointed as an independent director under the provisions of this Act. 

Provided further that an alternate director shall not hold office for a period longer than that 

permissible to the director in whose place he has been appointed and shall vacate the office if and 

when the director in whose place he has been appointed returns to India. 

Provided also that if the term of office of the original director is determined before he so returns to 

India, any provision for the automatic re-appointment of retiring directors in default of another 

appointment shall apply to the original, and not to the alternate director. 

In the above question, Mr. Ramakant was going abroad for personal cause of family issue related 

his daughter, does not effect on the appointment of alternate director. Even if Mr. Subh does not 

satisfy the eligibility criteria to become Independent Director of SIL, it does not affect on his 

appointment as Alternate Director because Mr. Ramakant, the original director is also not an 

Independent Director. Since Mr. Ramakant has returned to India within 2 months before his 

scheduled arrival, Mr. Subh shall vacate the office on return of Mr. Ramakant (Original Director) to 

India. 

Therefore, Mr. Subh can be appointed as alternate director of SIL and he shall vacate his office on 

returning of Mr. Ramakant to India. The alternate director, Mr. Subh, shall not be included in the 

“total number of directors” for the purpose of section 152(6), as alternate director is holding 

alternate directorship in place of the original director. Further as per the above provisos given 

under section 161(2), it is clearly stated that if the term of office of the original director is 

determined before he so returns to India, any provision for the automatic re-appointment of 

retiring directors in default of another appointment shall apply to the original, and not to the 

alternate director. For this very purpose, Mr. Subh, will not be included in the “total number of 

directors” as rotational director under section 152(6) of the Companies Act, 2013. 
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Question 13 

 (A) The Petitioners were directors in NPP Limited. Due to default in NPP Limited under section 

164(2)(a) of the Companies Act, 2013 on the account of non-filing of financial statements for 

continuous period of three financial years, the said Petitioners were disqualified to be as 

director in one or the other companies. 

They came for the legal counselling against their holding of disqualifications as directors in order 

to challenge before the Tribunal. Following were the position of the petitioners: One of the 

petitioner, Mr. X, was also holding directorship in GPS Ltd. and CDM Ltd. Whereas the 

petitioner, Mr. Y was appointed one month before in NPP Ltd.. Whereas Petitioner, Mr. Z, was 

within a year of commission of default, offered directorship by RSM Ltd. 

Advise, in the light of the given facts, the following legal issues: 

(a) On the validity of attracting of disqualification of Petitioners in NPP Ltd. and vacation 

of their directorship. 

(b) What will be consequences of default caused in NPP Ltd. on the holding of Mr. X’s 
directorship in GPS Ltd. and CDM Ltd. 

(c) On the validity of offered directorship to Mr. Z by RSM Ltd. 

(d) Legal position of Mr. Y who was appointed one month before, in NPP Ltd. (8 Marks 

April 21) 

Answer 13 

(A) As per the section 164 (2) of the Companies Act, 2013, no person who is or has been a 

director of a company which— 

(a) has not filed financial statements or annual returns for any continuous period of 

three financial years; or 

(b) has failed to repay the deposits accepted by it or pay interest thereon or to redeem 

any debentures on the due date or pay interest due thereon or pay any dividend 

declared and such failure to pay or redeem continues for one year or more, -shall be 

eligible to be re-appointed as a director of that company or appointed in other 

company for a period of five years from the date on which the said company fails to 

do so. 

Provided that where a person is appointed as a director of a company which is in 

default of clause 

(a) or clause (b), he shall not incur the disqualification for a period of six months from 

the date of his appointment. 

Further section 167 (1) of the Companies Act, 2013 states that the office of a director 

shall become vacant in case he incurs any of the disqualifications specified in section 

164. Provided that where he incurs disqualification under sub-section (2) of section 

164, the office of the director shall become vacant in all the companies, other than 

the company which is in default. 

Accordingly following are the answers to the questions: 

(a) In the given case, the petitioners have incurred disqualification under sub-section (2) 

of section 164, and falling under section 167, whereby the office of the directors shall 

become vacant in all the companies, except in the defaulted company. The 

petitioners, being disqualified under section 164(2) have to vacate the directorship in 

all the other companies except in NPP Ltd. 
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(b) On the basis of the section 167(1), Mr. X has to vacate directorship in GPS Ltd. and 

CDM Ltd. 

(c) Offer of directorship to Mr. Z by RSM Ltd. was within a year of commission of default, 

so it’s not valid. As per section 164(2), disqualified director shall not be eligible to be 

appointed in other company for a period of five years from the date on which the 

said company committed the default. 

(d) Petitioner, Mr. Y was appointed one month before in NPP Ltd. which is in default, he 

shall not incur the disqualification for a period of six months from the date of his 

appointment as he is freshly appointed. 

 

Question 14 

 (A) GSTL Ltd., a listed company, has total number of 20 directors on its board. Following is the 

composition given as under: 

6 directors are independent directors as per the provisions of the Companies Act, 2013, 

3 directors are nominee directors appointed by State Bank of India (the financial institution 

from whom GSTL has taken financial assistance) and 

2 directors are nominee directors appointed by Finance Limited to represent its interest (a 

financial institution with whom the company has long-term lease agreement of land). 

Advise Board of Director as to computation of total number of directors who are rotational 

directors and total number of directors who are liable to retire by rotation. (8 Marks 

April 21) 

Answer 14 

(A) As per Section 152(6) of the Companies Act, 2013, unless the articles provide for the 

retirement of all directors at every annual general meeting, not less than two-thirds of the 

total number of directors of a public company shall be persons whose period of office is 

liable to determination by retirement of directors by rotation; and save as otherwise 

expressly provided in this Act, be appointed by the company in general meeting. 

The remaining directors in the case of any such company shall, in default of, and subject 

to any regulations in the articles of the company, also be appointed by the company in 

general meeting. 

Explanation— For the purposes of this sub-section, “total number of directors” shall not 
include independent directors, whether appointed under this Act or any other law for the 

time being in force, on the Board of a company. 

Any person appointed as a nominee director being nominated by any institution in 

pursuance of the provisions of any law or any agreement (financial institution that has 

been created by the Act of Parliament) cannot be considered as a director liable to retire 

by rotation. 

In the above question, Total number of Directors = 20 – 6 (Independent Directors) – 3 

(Nominee Directors appointed by State Bank of India) = 11 

The nominee directors appointed by Finance Limited to represent its interest (a financial 

institution with whom the company has long-term lease agreement of land) are not 

deducted from total number of directors because Finance Limited is not the financial 

institution set up under the Act of Parliament. 

Total number of directors who are rotational directors = 11*2/3 = 7.33= 8 (not less 
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than 2/3rd) Total number of directors to retire by rotation = 8*1/3 = 2.6=3 (nearest 

to 1/3rd) 

Therefore, the total number of directors who are rotational directors and total number of 

directors who are liable to retire by rotation are 8 and 3 respectively. 

Question 15 

Mr. Ram have been appointed as a director in X Ltd. due to his holding of an office as 

Managing Director (MD) in its holding company, ABC Limited. In due course of time, Mr. Ram 

was offered by HXL Limited to join the company as a managerial personnel on very good 

package. He was offered the said position on the term that he has to resign from the ABC Ltd. 

Mr. Ram served a notice in writing to the company by mail and through post to his registered 

office on 1.02.2018. His notice of resignation specified the date 15.02 2018 as the last date in 

the ABC Ltd. However, due to pressure of HXL Ltd., he joined the company on 13.02.2018. 

Analyze, Integrate and apply in terms of the Companies Act, 2013, the legal position 

of Mr. Ram in the given situations- 

(i) Holding of directorship of Mr. Ram in X Ltd. after ceasing to hold office as MD in ABC 

Ltd. 

(ii) Joining of HXL Ltd on 13. 02.2018. (8  Marks March ‘18) 

Answer 15 

 According to section 167(1)(h) of the Companies Act, 2013, the office of a director shall become 

vacant in case he, having been appointed a director by virtue of his holding any office or other 

employment in the holding, subsidiary or associate company, ceases to hold such office or other 

employment in that company. If a person, functions as a director even when he knows that the 

office of director held by him has become vacant on account of any of the disqualifications 

specified in sub-section (1), he shall be punishable with imprisonment for a term which may 

extend to one year or with fine which shall not be less than ` 1,00,000 but which may extend to ` 

5,00,000, or with both. [Section 167(2)] 

As per section 168 a director may resign from his office by giving a notice in writing to the 

company. The Board shall on receipt of such notice take note of the same and in timate Registrar. 

Board shall place the fact of such resignation in the report of Director in the immediate following 

General Meeting by the Company. Besides, Director also forward his resignation to registrar 

within 30 days of his resignation. The resignation of a director shall take effect from the date on 

which the notice is received by the company or the date, if any, specified by the director in the 

notice, whichever is later. 

As per the given facts, the legal position of Mr. Ram in the given situations will be as follows: 

(i) Holding of directorship of Mr. Ram in X Ltd. is invalid in the light of section 167(1)(h) of 

the Companies Act, 2013. As per the facts, Mr. Ram was appointed as director in X Ltd. 

due to holding of office in its holding company, ABC Ltd. According to the above 

provisions, office of director in X Ltd. shall become vacant due to cease of its holding 

of his office or employment in ABC Ltd. So holding of directorship in X Ltd. by Mr. Ram 

is invalid and he is liable to vacate. 

Even if, Mr. Ram functions as a director knowing that the office of director held by him 

has become vacant on account of the above provision, he shall be punishable with 

imprisonment for a term which may extend to one year or with fine which shall not be 

less than ` 1,00,000 but which may extend to ` 5,00,000, or with both. [Section 167(2)] 

(ii) According to Section 168 of the Companies Act, 2013, Resignation shall effect from the 



 

Chapter 1 Appointment and Qualifications of Directors 

1.12 

 

date on which the notice is received by the company or the date, if any, specified by 

the director in the notice, whichever is later, i.e., 15.02.2018. So joining of HXL Ltd. 

during the notice period i.e. on 13.02.2018, is not valid. 

As per section 172 of the Companies Act, 2013, if a company contravenes in 

compliance to the said provision, the company and every officer of the company who 

is in default shall be punishable with fine which shall not be less than fifty thousand 

rupees but which may extend to five lakh rupees. 

Question 16 

 Mr. fortune is holding directorship in the following types of companies: 

(i) 4 Public companies 

(ii) 10 private companies 

(iii) 2 companies registered under section 8 of the Companies Act, 2013. 

Mr. Fortune further received offer from 7 public companies, 6 private companies 

and 2 companies registered under section 8 of the Companies Act, 2013. He wants 

to take up maximum permissible directorship. 

His order of preference is as follows: 

(1) Public companies 

(2) Private companies (not being holding or subsidiary of any public company) and 

(3) Companies registered under section 8 of the Companies Act, 2013 

Decide the number of companies in which Mr. Fortune can hold the directorship. (8 Marks 

March ‘18) 

Answer 16 

Section 165 of the Companies Act, 2013 provides for the maximum permissible 

number of directorships that a person can hold. According to this section: 

No person, after the commencement of this Act, shall hold office as director, including 

any alternate directorship, in more than 20 companies at the same time. [Section 

165(1)] 

Provided that out of the limit of 20, the maximum number of public companies in 

which a person can be appointed as a director shall not exceed 10. [Proviso to section 

165(1)] 

Private companies that is either holding or subsidiary company of a public company 

shall be included in reckoning the limit of public companies in which a person can be 

appointed as a director. 

As per amendment 

In section 165 of the principal Act, in sub-section (1), the Explanation shall be 

renumbered as Explanation I and after Explanation I as so numbered, the following 

Explanation shall be inserted, namely:— 

"Explanation II.—For reckoning the limit of directorships of twenty companies, the 

directorship in a dormant company shall not be included."  

The MCA vide Notification No. 466(E) dated 5th June, 2015, has clarified that section 

165(1) of the Companies Act, 2013, shall not apply to section 8 companies.  
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Based on the above provisions, Mr. Fortune can hold the directorship as follows: 

(i) 6 Public companies. Since the maximum number of public companies in 

which one can be a director is 10 only. 

(ii) No more private company. Since his total holding has already reached the 

maximum permissible 20 companies (All inclusive of public and private 

companies) 

(iii) 2 more companies registered under section 8 of the companies Act, 2013. 

Since there is no restriction on the number of directorship, a person can 

hold in the companies registered under section 8 of the Companies Act, 

2013. 

 

Question 17 

 XYZ Limited is an unlisted public company having a paid-up capital of twenty crore rupees as on 

31st March, 2017 and a turnover of one hundred fifty crore rupees during the year ended 31st 

March, 2017. The total number of directors is thirteen. 

State the following answers: 

(i) Minimum number of directors appointed as Independent Director in XYZ Limited. 

(ii) What will be the consequences where XYZ Ltd. ceases to fulfill any of the 

required conditions with respect to appointment of Independent directors 

for three continuous years? 

(iii) If suppose XYZ Ltd. (Unlisted public company) is a dormant company, what 

shall be the law related to the appointment of Independent director? (4 

Marks March ‘18) 

Answer 17 

(i) According to Rule 4(1) of the Companies (Appointment and Qualification of 

Directors) Rules, 2014, the following class or classes of companies shall have at 

least 2 directors as independent directors: 

(1) the Public Companies having paid up share capital of 10 crore rupees or more; or 

(2) the Public Companies having turnover of 100 crore rupees or more; or 

(3) the Public Companies which have, in aggregate, outstanding loans, 

debentures and deposits, exceeding 50 crore rupees. 

In the present case, XYZ Limited is an unlisted public company having a paid-up capital of ` 

20 crores as on 31st March, 2017 and a turnover of ` 150 crores during the year ended 31st 

March, 2017. Thus, as per the Companies (Appointment and Qualification of Directors) 

Rules, 2014, XYZ Limited shall have at least 2 directors as independent directors.  

(ii) Where a company ceases to fulfil any of 3 conditions for three consecutive years, 

it shall not be required to comply with these provisions (i.e., related to 

appointment of Independent directors) until such time as it meets any of such 

conditions. 

(iii) As per Rule 4(2) of the Companies (Appointment and Qualification of Directors) 

Rules, 2014 the following classes of unlisted public company are not covered 
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under Rule 4(1), namely:-. 

(a) a joint venture; 

(b) a wholly owned subsidiary; and 

(c) a dormant company as defined under section 455 of the Act. 

Accordingly, XYZ, a dormant company does not require to fulfil the 

conditions stated in Rule 4(1) for appointment of Independent Directors.  

Question 18 

Mr. Jigar is a director of PQR Ltd., which had accepted deposits from public. The Financial 

position of PQR Ltd. declined which  resulted  in  failure  to  repay  the  deposits.  It  became due  

for  payment  on 10th April, 2017 and such repayment has not been made till 5th May, 2018. 

Another company JKL  Ltd. wants to appoint the said Mr. Jigar as its director at its annual general 

meeting to be held on 6 th August, 2018. State the correct statement as to the appointment of 

Mr. Jigar as a director of JKL Ltd. 

(a) Mr. Jigar can be appointed in JKL Ltd. as it is other than the defaulted company 

(b) Mr. Jigar cannot be appointed at all in JKL Ltd. or any other company. 

(c) Mr. Jigar will not be eligible to be appointed as a director of JKL  Ltd.  on the  scheduled 

AGM  but may be after expiry of five years from the date of default. 

(d) Mr. Jigar will not be appointed as a director of JKL Ltd. before 6 months from the date of 

default. (2 Marks, April ’19) 

Answer 18 

The Answer is (c) 

 

Question 19 

Diksha, a professional architect, had been approached by Newage Builders Limited – a company 

formed by her distant relatives but with whom she has good rapports – to accept the 

directorship in the company. However, she could not immediately agree to take the post of 

director, for she did not possess Director Identification Number (DIN). Accordingly, she applied 

for the DIN but her application was found to be incomplete and she received an e-mail on 3rd 

January, 2019 which directed her to rectify the defects by resubmitting the application. Advise 

Diksha regarding the latest date by which she must resubmit the application after fully rectifying 

it. 

(a) Latest  by 10th  January,  2019. 

(b) Latest  by 16th  January,  2019. 

(c) Latest by 18th January, 2019 

(e) Latest by 23rd January, 2019. (2 Marks, April ’19) 

Answer 19 

The Answer is (c) 
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Question 20 

Rati holds 2,500 equity  shares  of Rs.  10 each (Rs.  5 paid up) in Uranus Glass Limited which is  

listed  on National Stock Exchange as well as Bombay Stock Exchange. In the same company her 

mother Rachna holds 2,000 equity shares on which Rs. 7 have been paid up. Her brother Ruchir 

has also been allotted 3,000 equity shares by the Uranus but till date, similar to Rati, he has paid 

only Rs. 5  as application and allotment money. All the three claim to be small shareholders and 

want to participate in 

the process of appointing small shareholders’ directors. Advise them  whether they  could be 

categorized as small shareholders. 

(a) Only Rati is small shareholder and therefore, she can participate in the process of 

appointing  small shareholders’ directors. 
(b) Only Rachna is small shareholder and therefore, she can participate in the process of 

appointing small shareholders’ directors. 
(c) Only Ruchir is small shareholder and therefore, he can participate in the process of 

appointing small shareholders’ directors. 
(d) All the three are small shareholders and therefore, they can participate in the process 

of appointing small shareholders’ directors. (2 Marks ,April 19) 

Answer 20 

The Answer is (b) 

Question 21 

Mr. Raman is a managing director of SLR Ltd. He was proposed to be appointed as director in the 

same company. Mr. Raman got better opportunity and joined the other company “Alternate 
Ltd.”. He left  the office of managing director of SLR Limited. State the correct legal position as to 

holding of offices of Mr. Raman in the companies- 

(a) he will hold directorship both in SLR Ltd and Alternate Ltd. 

(b) He cannot hold office in Alternate Ltd. being employed as managing director in SLR Ltd. 

(c) He will validly hold all the designated offices in both SLR and Alternative Ltd. 

(d) He can hold directorship only in Alternate Ltd. (2 Marks , April 19) 

Answer 21 

The Answer is (d) 

 

Question 22 

State which is not a valid situation for the vacation of the office of director amongst the given: 

(i) When the directors  absents himself from 3  consecutive  meetings of Board  of Directors 

held during a period of 12 months 

(ii) Director entering into a contract in which he is uninterested 

(iii) Order disqualifying him as Director has been made by Court or NCLT 

(iv) If he is convicted by a Court of any offence, whether involving moral turpitude or 

otherwise, and sentenced to imprisonment for not less than 6 months. 

(a) (i) & (ii) 
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(b) (ii) &(iii) 

(c) (iii) &(iv) 

(d) (i) &(iv)   (1 Mark , April 19) 

 

Answer 22 

The Answer is (a) (i) & (ii) 

 

Question 23 

Mr. Rufftuff was appointed as a Managing Director in the  government  company, Constant  

Limited. He was of 70 years with good experience in the field of finance. He was appointed for 6 

years  .State  the correct statement as to term of appointment of Mr. Rufftuff in the said 

company: 

(a) He cannot be appointed at all 

(b) He can be appointed by passing special resolution for the period not exceeding 5 years 

(c) Central government may appoint on application of Board to him for the period of 5 years 

(d) He can be appointed by passing special resolution, or where no such special resolution is 

passed, appointed by the Central Government on an application made by the Board, for 

the  period  exceeding 5 years. (1 Mark , April 19) 

Answer 23 

The Answer is (d) 

 

Question 24 

On the ground of the conviction for an offence dealing with related party transaction, Mr. Gap 

was disqualified to hold the directorship in XYZ Ltd. His vacancy was filled up by Mr. Samarth  by 

the  Board as a director on 3rd April, 2018 which was subsequently approved by the members in 

the immediate next general meeting. Unfortunately Mr. Samarth expired on 15th  May,  2018  

after working about 40 days as a director. The Board now wishes to fill up the said vacancy by 

appointing Mr. Able in the forthcoming meeting of the Board. Advise the Board on the validity of 

the following appointments as per the provisions under the Companies Act, 2013. 

(i) Holding of Mr. Samarth in place of Mr. Gap 

(ii) Appointment of Mr.  Able  in place of Mr. Samarth (6 Marks April 19) 

Answer 24 

Section 161(4) of the Companies Act,  2013 provides  that  if the  office of any director appointed 

by  the company in general meeting is vacated before his term of office expires  in the normal 

course,  the resulting casual vacancy may, in default of and subject to any regulations in the 

articles of the company, be filled by the Board of Directors at a meeting of the Board which shall 

be subsequently approved by members in the immediate next general meeting.(as per 

amendment) 

Provided  that any person so appointed shall hold office only up to  the date up to  which the 
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director  in whose place he is appointed would have held office if it had not been vacated. 

(i) In view of the  above  provisions,  in the  given  case, the appointment  of  Mr. Samarth in 

place of the disqualified director Mr. Gap was in order. In normal course, Mr.  Samarth 

could have held his office as director up to the date to which Mr. Gap would have held 

the same. 

(ii) As per facts, Mr. Samarth expired on 15th May, 2018 and again a vacancy has arisen in the  

office of director owing to death of Mr. Samarth who was appointed by the board and 

approved by members to fill up the casual vacancy resulting from disqualification of Mr. 

Gap. Vacancy arising on the Board due to vacation of office by the director appointed to 

fill  a  casual vacancy  in the first place, does not create another casual vacancy as section 

161 (4) clearly mentions that such vacancy is created by the vacation of office by any 

director appointed by  the  company in general meeting. Hence, the Board cannot fill in 

the vacancy arising  from  the death of Mr. Samarth. So cannot appoint Mr. Able in the 

office of Mr. Samarth. 

(iii) The Board may however appoint Mr. Able as an additional director under section 161 (1) 

of the Companies Act, 2013 provided the articles of association authorises the board to 

do so,  in which case Mr. Able  will hold the office up to  the date of the next annual 

general meeting or the last date  on which the annual general meeting should have been 

held, whichever is earlier. 

 

Question 25 

Rich Fragrance Ltd., produces fragrance related products, which are very much popular among 

the young generation. Anwesha, is the Managing Director of the company. She is drawing a 

monthly salary of ` 5 lakh. 

Anwesha booked a flat in Mumbai and paid ` 5 lakh as booking amount. The cost  of  the flat is  

` 85 lakhs. Anwesha have its savings of ` 50 lakh and want to avail a loan of ` 30 only from the 

company. 

The company do not have any policy of giving loans and advance to staff. Further, at the time of 

appointment of Anwesha, as Managing Director, the grant of loan was not part of the terms and 

conditions of her appointment. 

Anwesha thought that if the company give her 6 months’ salary as an advance, she can use it in 

purchasing the flat. 

Based on the captioned facts, answer the following questions in the light of the Companies Act, 

2013: 

(I) Whether a company may grant loan to Anwesha? 

(II) If giving of loan is not permissible to the managing director, whether she can be given 

6 months advance salary (6 month * ` 5 lakh salary per month = ` 30 lakh)? 

(III) What would have been your answer, if the status of the company is of Private 

Limited? 

(IV)  If in the appointment letter to Anwesha, as managing director, there would have 

been a  clause that the candidate may avail house loan facility up to Rs 50 lakh and its 

notional interest would be considered as an allowance and part of the salary. (8 

Marks Oct 21) 
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Answer 25 

(I) Section 185(3) of the Companies Act, 2013 provides that nothing in sub-section (1) and (2) 

shall apply to the giving of any loan to a managing director or whole-time director- 

(i) As a part of the conditions of service extended by the company to all its employees; 

or 

(ii) Pursuant to any scheme approved by the members by a special resolution 

In the given case, at the time of appointment of Anwesha, as Managing Director, providing of loan 

was not part of the conditions of service. Further, the company is also not having policy  of 

providing loan to its employee. Hence, Anwesha cannot be granted loan. 

(II) Section 185(1) of the Companies Act, 2013 provides that no company shall, directly or 

indirectly, advance any loan, including any loan represented by a book debt to, or give any 

guarantee or provide any security in connection with any loan taken by,— 

a. any director of company, or of  a company which is  its holding company  or any 

partner or relative of any such director; or 

b. any firm in which any such director or relative is a partner. 

In the given case, the 6 months advance salary is also part of the loans / advance (indirectly), hence, 

in terms of Section 185(1)(a), it can’t be given. 

(III) The  answer  would  have  been  the  same.  Since  section  185(1)  starts  with  the  words,   

no company shall, directly or indirectly, advance any loan, including any loan represented 

by  a book debt to, or give any guarantee or provide any security in connection with any 

loan  taken by,— 

(a) any director of company,  or  of  a  company  which  is  its  holding  company  or  any 

partner or relative of any such director; or (b) any firm in which any such director or  

relative is a partner. 

Therefore, whether it be a public company of private company or even One Person Company, 

the provisions of section 185(1) do not permit to grant loans and advances to any director. 

However, section 185(3) provides that sub-section (1) shall not apply, if providing of loans / 

advances was part of the service conditions of the appointment of the manging director. 

(IV) Yes, in that case Anwesha could have availed the loan up to ` 50 lakhs in terms of section 

185(3) of the Companies Act, 2013. 

Section 185 (3)(a)(i) provides that,  nothing contained in  sub-sections (1) and (2) shall 

apply to the giving of any loan to a managing or whole-time director as a part of the 

conditions of service extended by the company to all its employees. 

Question 26 

XYZ Ltd. is a newly incorporated listed company formed on 01.01.2021. At present there are  

10 directors and 1500 shareholders. Turnover as on 31.03.2021 is Rupees 320 crores. 

(1) There are no women directors as on 31.03.2021 Discuss how far the company can 

continue its operation without any women directors  on board. (2 Marks Nov 21) 

(2) 150 Small shareholders of the company gave the notice to appoint a director 

representing them. Can they appoint Mr. A who is already a small shareholders director 

in 2 other  companies. However those other companies are not in conflict with the 

business of XYZ Ltd. Would your  answer be different if Mr. A has no other directorship?
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(3 Marks) 

(3) Can XYZ Ltd. appoint another 6 more directors on board? Would your answer be 

different if XYZ Ltd. was a company where 52% of the paid up share capital was held by 

State Government? (3 Marks) 

Answer 26 

(1) As per the Rule 3 of the Companies (Appointment and Qualification of Directors) Rules 2014, 

following 

classes of companies shall appoint at least one woman director- 

(i) every listed company; 

(ii) every other public company having – 

(a) paid–up share capital of one hundred crore rupees or more; or 

(b) turnover of three hundred crore rupees or more; 

A company, which has been incorporated under the Act and is covered under provisions of 

second proviso to sub-section (1) of section 149 shall comply with such provisions within a  

period of  six  months from the date of its incorporation. 

In the given case, XYZ is a listed company and hence has to mandatorily have a woman director 

on Board. However, because the period of 6 months from date of commencement has not 

expired, it can continue its operation till 30th June, 2021 without a woman Director on board. 

(2) According to Section 151 of the Companies Act, 2013, a listed company may have one  director 

appointed by the small shareholders. Rule 7 of the Companies (Appointment and Qualification 

of Directors) Rules, 2014 prescribes requirements with respect to the appointment of small 

shareholder director through serving upon notice of not less than one thousand small 

shareholders or  one-tenth of the total number of such shareholders, whichever is lower. 

Maximum number of directorship held by SSD – No person shall holds the position of small 

shareholder’s director in more than 2 companies at the same time. Also, the second company 

is which  he is appointed should not be in a business which is conflicting or competing in 

nature. 

In the given case, number of shareholders who served the notice for appointment of  SSD,  is  

150  (1/10th of 1500). The fact that  other businesses  are not in  conflict or  competing in 

nature is  irrelevant as the limit of directorship in two companies have already exceeded. 

Hence Mr. A is not eligible. 

If Mr. A was not a small shareholder’s director in any other company, then Mr. A is eligible to 
become small shareholder’s director in XYZ Limited. 

(3) Section 149 of the Companies Act, 2013 requires every company to constitute a Board of 

Directors. According to which, maximum number of Directors shall be 15 which can be 

increased by passing a special resolution. 

If XYZ Ltd. appoints 6 more directors in the BoD, the maximum limit of 15 directors in a 

company will     be exceeded. However, by passing a special resolution, XYZ Ltd. can appoint 

additional directors. 

However, if 52% of XYZ Ltd. was held by the State Government, it becomes a Government  

Company and as the provisions of the Act, a Government Company is exempted from the 

application of the  Section 149(1)(b) requiring a company to have maximum fifteen directors. 

Subject to that, it has not defaulted in filing its Financial Statements under section 137 or 

Annual return under section 92  with    the registrar. 
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Chapter 2 

Appointment and Remuneration of Managerial Personnel 

Question 1 

Best Limited, with a paid up capital of Rs. 400 crore proposes to pay the following remuneration: 

(i) Commission @ 5% of net profit to Mr. X, Managing Director; 

(ii) Directors under than Mr. X are proposed to be paid monthly remuneration of Rs. 60,000/- and 

also commission @ 1% of net profit of the Company, subject to the condition that overall 

remuneration payable to each of them shall not exceed 2% of net profit of the Company. The 

commission is to be distributed equally amongst all the Directors. 

(iii) The Company also proposes to pay suitable additional remuneration to Mr. Careful, a Director 

for professional services rendered as Lawyer whenever such services are utilized. (Oct 18 , 8 

Marks) 

Answer 1 

Section 197 of the companies provides a way to pay managerial remuneration in case of company’s 
having adequate profits. As per the section, the total managerial remuneration payable by a public 

company, to its directors, including managing director and whole-time director, and its manager in 

respect of any financial year shall not exceed eleven per cent. of the net profits of that company  

for that financial year computed in the manner laid down in section 198 of the Companies Act,  

2013. 

In case where there is any one managing director; or whole-time director or manager shall not exceed 

five per cent. of the net profits of the company and there is more than one such director 

remuneration shall not exceed ten per cent. of the net profits to all such directors and manager taken 

together. 

Moreover, any remuneration for services rendered by any such director which are of a professional 

nature shall not be included in the managerial remuneration. Further, a director may receive 

remuneration by way of a fee for each meeting of the board, or a committee thereof attended by 

him. 

As per the facts given in the questions, following are the answers : 

(i) Commission at the rate of 5% P. A to Mr. X its Managing Director can be paid as per the 

provisions of the Companies Act, 2013. 

(ii) To other directors a monthly fixed remuneration of Rs. 60,000 along with a commission of 1% 

on net profits of the company with a limit that maximum remuneration per director shall not 

exceed 2% of net profits. This remuneration can be paid if this remuneration along with th e 

remuneration paid above does not exceed the maximum limit of managerial remuneration of 

11% under the Act. 

(iii) Additional remuneration paid to Mr. Careful for professional services rendered by him. This 

remuneration can be paid by the company as it is outside the purview of managerial 

remuneration. 

Here as per the fact, it is assumed that the company is earning profits and hence is paying remuneration 

to its managerial personnel under section 197 of the Act. 
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Question 2 

Mr. Xavier, a Director of Mac Ltd., was appointed on 1st April, 2017. One of the terms of 

appointment was that if the company had no profits in a particular year, he will be paid 

remuneration in accordance with Schedule V. For the financial year ended 31st March, 2018, the 

company suffered heavy losses. The company was not in a position to pay any remuneration but he  

was  paid Rs. 60 lacs for the year, as paid to other directors. The effective capital of the company is 

Rs. 100 crores. 

Besides, Mr. Young was appointed as Managing Director in the Company. He was appointed for the 

term of 5 years with effect from 1.4.2014 on a salary of Rs. 12 lakh per annum. The Board of 

Directors of the company on coming to know of certain questionable transactions, terminated the 

services of the Mr. Young from 1.3.2018. Mr. Young termed his removal as illegal and claimed 

compensation from the company. 

Integrating the given facts in terms of the relevant provisions of the Companies Act, 2013, Examine 

the following situations: 

(i) Validity of the payment of remuneration to Mr. Xavier. 

Compensation paid, if any, to Mr. Young. (8 Marks ,Nov-18)  

Answer 2 

(i) Under Section II of Part II of Schedule V to the Companies Act, 2013, the remuneration payable 

to a managerial personnel is linked to the effective capital of the company. Where in any 

financial year during the currency of tenure of a managerial person, a company has no profits or 

its profits are inadequate, it may, without Central Government approval, pay remuneration to 

the managerial person not exceeding Rs. 120 Lakh in the year in case the effective capital of the 

company is Rs. 100 crore to 250 crore. The limit will be doubled if approved by the members by 

special resolution and further if the appointment is for a part of the financial year the 

remuneration will be pro-rated. From the foregoing provisions contained in schedule V to the 

Companies Act, 2013 the payment of Rs.  60 Lac in the year as remuneration to Mr. Xavier is valid 

in case he accepts it, as under the said schedule he is entitled to a remuneration of Rs. 120 Lakh 

in the year. 

According to Section 202 of the Companies Act, 2013, compensation can be paid only to a 

Managing, Whole-time Director or Manager. Amount of compensation cannot exceed the 

remuneration which he would have earned if he would have been in the office for the unexpired 

term of his office or for 3 years whichever is shorter. No compensation shall be paid, if the 

director has been found guilty of fraud or breach of trust or gross negligence in the conduct of 

the affairs of the company. 

In light of the above provisions of law, the company is not liable to pay any compensation to Mr. 

Young, if he has been found guilty of fraud or breach of trust or gross negligence in the conduct 

of affairs of the company. But, it is not proper on the part of the company to withhold the 

payment of compensation on the basic of mere allegations.  The compensation payable by the 

company to Mr. Young would be Rs. 13 Lacs calculated at the rate of Rs. 12 Lacs per annum for 

unexpired term of 13 months. 

Question 3 

Three directors, namely Samiksha, Santosh and Samta intimated Pluto Plastic & Mechanical Toys 

Limited about their participation in the Board Meetings through video conferencing at the appropriate 
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time of the year. However, after attending the first Board Meeting held in the Financial Year 2019-20 by 

means of video conferencing, Santosh wants to participate in the next Meeting to be held at a  future 

date in person. Is it possible for him to do so when consent given for participation in meetings through 

video conferencing remains valid for full one year. (2 Marks , Nov-19) 

(a) No, Santosh cannot attend future Board Meetings in person even if the company is  intimated  

of such intention sufficiently in advance. 

(b) Yes, Santosh can attend future Board Meetings in person if he intimates the company of  his 

intention sufficiently in advance. 

(c) Yes, Santosh can attend future Board Meetings in person only if all the remaining directors 

consent  to such request. 

(d) Yes, Santosh can attend future Board Meetings in person but at least seventy five percent of 

the remaining directors (rounded off to next higher figure in case of a fraction) consent to 

such request. 

Answer 3 

The answer is (b) 

Question 4 

Shining star limited, a listed company, deals in sole business of trading of Aluminum foils and sheets. 

Due to economic slowdown and less domestic consumption company was running into the losses. Mr 

Chander, an eminent professional with vast experience in cost management, was appointed on the 

Board of company as whole time director. He enjoyed his 75th birthday on the same date of his 

appointment i. e 18.07.2019. 

Following relevant extracts from latest audited financial statements (as on 31 March 2019), were; (8 

Marks , Nov-19) 

1. Authorised Share capital is INRs 390 crores, out of which paid up share capital was IN Rs 215 

crores; company was in process of FPO, hence had balance of INRs 15 crores in share 

application money account. 

2. Balance of reserve and surplus was INRs 170 crores, out of which INRs 150 crores was  general 

reserve and IN Rs 20 crores was on accounts of revaluation reserve. 

3. Outstanding amount for long term loans was IN Rs 200 crores 

 

4. Company had investment of INRs 40 crores at book value;  due to  economic slowdown same  

is not liquid investment 

5. Accumulated losses were of INRs 10crores. 

In the light of the stated facts, evaluate the given situations in terms of the relevant  provisions  

of the Companies Act,2013- 

(i) As to the validity of appointment of Mr. Chander, as managerial person in office of whole 

time director in Shining Star Limited. 

(ii) Compute the Effective capital of Shining Star Limited for payment of managerial 

remuneration. 
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(iii) Since Shining Star was running in loss, state the maximum amount of remuneration to 

be paid on yearly basis to each managerial person.  

Answer 4 

(i) As per section 196(3) of the Companies Act, 2013,no company shall appoint or continue the 

employment of any person as managing director, whole-time director or  manager who  is  

below the age of twenty-one years or has attained the age of seventy years, unless that 

appointment of a person who has attained  the  age of seventy  years  may be made by 

passing a special resolution in which case the explanatory statement annexed to the notice 

for such motion shall indicate the justification for appointing such person. 

Where no such special resolution is passed but votes cast in favour of the motion exceed 

the votes, if any, cast against the motion and the Central Government is satisfied, on an 

application made by the Board, that such appointment is most beneficial to the company, 

the appointment of the person who has attained the age of seventy years may be made. 

Therefore, appointment of Mr. Chander in the shining Ltd. being of 75 years, is valid in 

compliance to above legal provisions. 

 

(ii)         As per section II of Part II of Schedule V to the Companies Act 2013- "effective capital" means 

the aggregate of the paid-up share capital (excluding share application money or advances 

against shares); amount, if any, for the time being standing to the credit of share premium 

account; reserves and surplus (excluding revaluation reserve); long-term loans and deposits 

repayable after one year (excluding working capital loans, overdrafts, interest due on loans 

unless funded, bank guarantee, etc., and other short-term arrangements) as reduced by the 

aggregate of any investments (except in case of investment by an investment company 

whose principal business is acquisition of shares, stock, debentures  or  other  securities),  

accumulated losses and preliminary expenses not written off. 

 

According to the particulars given: 

 

Particulars Amounts 

(in Crores) 

Paid up share capital (Excluding share application money) (215-

15) 

INRs 200 

General Reserve (Excluding Revaluation Reserve) (170-20) INRs 150 

Long term loans INRs 200 

Less: Investments (40) and Accumulated losses (10) (INRs 50) 

Effective Capital INRs 500 

(iii) As per Section II of Part II of Schedule V to the Companies Act 2013, in case of no  or 

inadequate profits, if effective capital of company is INR 250 crore or more then, yearly 

remuneration per person payable shall not exceed by INR 120 lakh plus 0.01% of the 

effective capital in excess of INR 250 crore. 

The maximum remuneration that may be paid to each managerial person will be [120 lakh+ 

(0.01% x 250 cr)] = 122.5 lakh. 

Provided that the remuneration in excess of above limits may be paid if the resolution 
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passed  by the shareholders is a special resolution. 

 

Question 5 

Mr. Silencer was appointed as Managing Director of Free bird Industries Ltd. for a period of five years 

with effect from 1.4.2016 on a salary of Rs. 12 lakh per annum with other perquisites. The Board of 

Directors of the company came to know about certain questionable transactions entered into by Mr. 

Silencer and therefore, terminated his services as Managing Director from 1.3.2019. Mr. Silencer 

termed his removal as illegal and claimed compensation from the company. Meanwhile the company 

paid a sum of Rs. 5 lakh on ad hoc basis to Mr. Silencer pending settlement of his dues. Discuss on 

the following issues: 

(i) Whether the company is bound to pay compensation to Mr. Silencer and, if so, how much. 

(ii) Whether the company can recover the amount of Rs. 5 lakh paid on the ground that Mr. 

Silencer is not entitled to any compensation, because he is guided by corrupt practices. (8 

Marks , May-20) 

Answer 5 

According to Section 202 of the Companies Act, 2013, compensation can be paid only to a Managing 

Director, Whole-time Director or Manager. Amount of compensation cannot exceed the 

remuneration which he would have earned if he would have been in the office for the unexpired 

term of his office or for 3 years whichever is shorter. No compensation shall be paid, if the director 

has been found guilty of fraud or breach of trust or gross negligence in the conduct of the affairs of 

the company. 

In light of the above provisions of law, following are the answers- 

W.r.t. this part of the question, the company is not liable to pay any compensation to Mr. Silencer, 

if he has been found guilty of fraud or breach of trust or gross negligence in the conduct of affair soft 

he company. But, it is not proper on the part of the company to withhold the payment of 

compensation on the basis of mere allegations. The compensation payable by the company to Mr. 

Silencer would be Rs. 25 Lakh calculated at the rate of Rs.12 Lakh per annum for unexpired term of 

25 months. 

 In respect to this part of the question, ad-hoc payment made of Rs. 5 Lakh, will not be possible for 

the company to recover from Mr. Silencer in view of the decision incase of Bell vs. Lever Bros. (1932) 

AC161 where it was observed that a director was not legally bound to disclose any breach of his 

fiduciary obligations so as to give the company an opportunity to dismiss shim. In that case, the 

Managing Director was initially removed by paying him compensation and later on it wad is covered 

that he had been guilty of breaches of duty and corrupt practices and that he could have been 

removed without compensation 

Question 6 

Mr. Talented was a director in a holding company and also in its subsidiary company. He was 

drawing his managerial remuneration from both the companies in his capacity as a director.   It 

was brought to the attention of the company that he cannot draw remuneration from both the 

companies because of virtue of relationship as a holding and subsidiary company. Discuss on the 

legality of drawing managerial remuneration by Mr. Talented from both the companies. (4 Marks, 

Oct-20) 

Answer 6 
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Any director who is in receipt of any commission from the company and who is managing or Whole 

time director of the company shall not be disqualified from receiving any remuneration of 

commission from any holding or subsidiary company of such company subject to its disclosure by 

the company in the Board’s report as per section 197(14) of the Companies Act. However subject 

to the provisions of sections I to IV of schedule V of the Companies Act,  2013, a managerial person 

shall draw remuneration from one/both companies, provided that the total remuneration drawn 

from the companies does not exceed the higher maximum limit admissible from any one of the 

companies of which he is managerial person. Accordingly, Mr. Talented is advised to check that it 

does not exceed the higher maximum limit admissible in any of the companies i.e. either holding 

or subsidiary. 

 

Question 7 

Mr. Ram and Mr. Mohan were appointed as the Whole-Time Director and Managing Director 

respectively in Gopi Industries Limited (GIL). Raja Limited, a holding company of GIL, was willing to 

appoint Mr. Ram as its Whole-Time Director and Mr. Mohan as Managing Director. Enumerate the 

legal provision as regards the holding of office by KMPs and decide on the eligibility of Mr. Ram and 

Mr. Mohan in Raja Limited as its managerial personnel in terms of the Companies Act, 2013. What 

if the office of Mr. Ram is vacated due to his sudden resignation given on 1st September 2020 in 

GIL? (6 Marks , March-21) 

 

Answer 7 

As per Section 203(3) of the Companies Act, 2013, a Whole-Time Key Managerial Personnel shall 

not hold office in more than one company except in its subsidiary company at the same time. 

 

Provided that nothing contained in this sub-section shall disentitle a Key Managerial Personnel from 

being a direct or of any company with the permission of the Board. 

 

Provided also that a company may appoint or employ a person as its managing director, if he is the 

managing director or manager of one, and of not more than one, other company and such 

appointment or employment is made or approved by a resolution passed at a meeting of the Board 

with the consent of all the directors present at the meeting and of which meeting, and of the 

resolution to be moved there at, specific notice has been given to all the directors then in India. 

 

In the above question, Mr. Ram cannot be appointed as Whole-Time Director in Raja Ltd because Raja 

Ltd. is not the subsidiary company of GIL. Mr. Mohan can be appointed as Managing Director in Raja 

Ltd. if all the conditions specified in section 203(3) are complied with. 

 

Therefore, Mr. Ram cannot be appointed as Whole-time Director in Raja Ltd. whereas Mr. Mohan 

can be appointed as Managing Director in Raja Ltd. with the unanimous resolution being passed at 

the Board Meeting. 

 

Where, if the office of Mr. Ram is vacated on 1st September 2020, the resulting vacancy shall be filled-

up by the Board at a meeting of the Board within a period of six months from the date of such vacancy 

i.e. latest by 31
st  March, 2021. 
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Question 8 

Earth Developers Private Limited, a Bengaluru based company is regular in filing its annual return 

as well as financial statements, is having four directors but so far, no Managing Director has been 

appointed. Due to the manifold increase in the construction work undertaken by the company in 

the last two years, it is urgently felt that a Managing Director needs to be appointed. Accordingly, 

Mr. Pranav is appointed as MD by the Board of Directors at its meeting specifying the terms and 

conditions including monthly remuneration payable to him. Enumerate on the requirement and 

validity of an appointment of Mr. Pranav in the given scenario in the context of relevant law?  

(4 Marks ,March-21) 

 

Answer 8 

The given problem deals with the Companies Act, 2013 to be read in light of notification No.  464 

(E), dated 05-06-2015 w.r.t. section 196(4), where by a private company is exempted from the 

application of said section. 

Section 196 (4) requires that the terms and conditions of appointment of a Managing Director and 

the remuneration payable to him shall be approved by the Board of Directors at a meeting which shall 

be subject to approval by a resolution at the next General Meeting of the company and by the Central 

Government in case such appointment is at variance to the conditions specified in Part I of the 

Schedule V. 

 

Therefore, there is no requirement regarding the approval of appointment of Mr. Pranav as MD in 

the Earth Developers Private Limited, at the immediate next General Meeting of the shareholders. 

Therefore his appointment as M Din Earth Developers Private Ltd., is valid. 

 

Question 9 

The International Technologies Limited, a listed company, being managed by a Managing 

Director proposes to pay the following managerial remuneration: 

(i) Commission at the rate of five percent of the net profits to its Managing Director, Mr. Kunal. 

(ii) The directors other than the Managing Director are proposed to  be paid monthly 

remuneration of Rs.50,000 and also commission at the rate of one percent of net profits of 

the company subject to the condition that overall remuneration payable to ordinary  

directors  including monthly remuneration payable to each of them shall  not exceed two  

percent of the  net profits of the company. The commission is to be distributed equally 

among all the directors. 

(iii) The company also proposes to pay suitable additional  remuneration to  Mr.  Bhim, a 

director, for professional services rendered as legal counsel, whenever such services are 

utilized. 

You are required to examine with reference to the provisions of  the  Companies Act,  2013  

the validity of the above proposals. (8 Marks April 21) 

Answer 9 

International Technologies Limited, a listed company, being managed by a Managing Director 
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proposes to pay the following managerial remuneration: 

Commission at the rate of 5% of the net profits to its Managing Director, Mr. Kunal:  

(i) Part (i) of the second proviso to section 197(1), provides that except with the approval 

of the company in general meeting by a special resolution, the remuneration payable to 

any one managing director; or whole time director or manager shall not exceed 5  %  of 

the  net profits of the company and if there is more than one such director then 

remuneration shall not exceed 10 % of the net profits to all such directors and manager 

taken together. 

In the present case, since the International Technologies Limited is being managed by 

a Managing Director, the commission at the rate of 5% of the net profit to Mr. Kunal, 

the Managing Director is allowed and no approval of company in general meeting is 

required. 

(ii) The directors other than the Managing Director are proposed to  be paid monthly 

remuneration of Rs. 50,000 and also commission at the  rate  of 1 %  of net  profits  of the  

company subject to the condition that overall remuneration payable to ordinary directors 

including monthly remuneration payable to each of them shall not exceed 2 % of the net 

profits of the company: Part (ii) of the second proviso to section 197(1) provides that 

except with the approval of the company in general meeting by a special resolution, the 

remuneration  payable  to  directors who are neither managing directors nor whole time 

directors shall not exceed- 

(A) 1% of the net profits of the company, if there is a managing or whole time director 

or manager; 

(B) 3% of the net profits in any other case. 

In the present case, the maximum remuneration allowed for directors other than 

managing or whole time director is 1% of the net profits of the company because the 

company is having a managing director also. Hence, if the company wants to fix their 

remuneration  at not more  than 2% of the net profits of the company, the approval of 

the company in general meeting is required by a special resolution. 

(iii) The company also proposes to pay suitable additional  remuneration to  Mr.  Bhim, a 

director, for professional services rendered as legal counsel, whenever such services are 

utilized: 

(1) According to section 197(4), the remuneration payable to the directors of a 

company, including any managing or whole-time director or manager, shall be 

determined, in accordance with and subject to the provisions of this section, either 

(i) by the articles of the company, or 

(ii) by a resolution or, 

(iii) if the articles so require, by a special resolution, passed by the company in 

general meeting, and 

(2) the remuneration payable to a director determined aforesaid shall be inclusive of 

the remuneration payable to him for the services rendered by him in any other 

capacity. 

(3) Any remuneration for services rendered by any such director in  other capacity shall  

not be so included if— 
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(i) the services rendered are of a professional nature; and 

(ii) in the opinion of the Nomination and Remuneration Committee, if the 

company is covered under section 178(1), or the Board of Directors in other 

cases, the director possesses the requisite qualification for the practice of the 

profession. 

Hence, in the present case, the additional remuneration to Mr. Bhim,  a  director  for 

professional services rendered as legal counsel will not be included in the  maximum 

managerial remuneration and is allowed but opinion of Nomination and Remuneration 

Committee is to be obtained. 

Also, the International Technologies Limited (a listed company) shall disclose in the 

Board’s report, the ratio of the remuneration of each director to the  median employee’s 
remuneration and such other details as may be prescribed under the Companies 

(Appointment and Remuneration of Managerial personnel) Rules, 2014. 

 

Question 10 

Mr. Ram, a Managing Director of MJV Ltd., was appointed on 1st April, 2015. One of the terms of 

appointment was that in the absence of adequacy of profits or if the company had no profits in a 

particular year, he will be paid remuneration in accordance with Schedule V. For the financial year ended 

31st March, 2017, the company suffered heavy losses.  The company was not in a position to pay any 

remuneration but he was paid Rs. 50 lacs for the year, as paid to other directors. The effective capital of 

the company is Rs. 100 crores. 

In addition, the company also appointed Mr. Bharat, a director, for professional services  rendered as 

software engineer. It was agreed to pay suitable additional remuneration to Mr. Bharat whenever his 

services are utilized. 

Referring to the provisions of Companies Act, 2013, as contained in Schedule V, examine the validity of 

the payment of remuneration to Mr. Ram, and Mr. Bharat an additional remuneration for rendering his 

services. (8 Marks, Mar-19) 

Answer 10 

 Under Section II  of Part II  of Schedule V to  the  Companies Act,  2013, the  remuneration payable  to a 

managerial personnel is linked to the effective capital  of the  company. Where in any financial year 

during the currency of tenure of a managerial person, a company has no profits or its profits are 

inadequate, it may pay remuneration to the managerial person not exceeding  Rs.  120 Lakhs  in the year 

in case the effective capital of  the company is  Rs. 100 crores to  250 crores. However, the remuneration 

in excess of Rs. 120 Lakhs may be paid if the resolution passed by the shareholders is a special resolution. 

From the foregoing provisions contained in schedule V to the Companies Act, 2013 the payment of Rs. 

50 Lacs in the year as remuneration to Mr. Ram is valid in case he accepts it, as under the said schedule 

he is entitled to a remuneration of Rs. 120 Lakhs in the year and his terms of appointment provide for 

payment of the remuneration as per schedule V. 

Whereas with respect to payment to Mr. Bharat, the company proposes to pay suitable additional 

remuneration to Mr. Bharat, a director, for professional services rendered as software engineer, 

whenever such services are utilized. According to section 197(4) of the Companies Act, 2013, the 

remuneration payable to the directors of a company, including any managing or whole-time director or 
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manager, shall be determined, in accordance with and subject to the provisions of this section, either 

(i) by the articles of the company, or 

(ii) by a resolution or, 

(iii) if the articles so require, by a special resolution, passed by the company in general meeting, 

and 

The remuneration payable to a director determined aforesaid shall be inclusive of the remuneration 

payable to him for the services rendered by him in any other capacity. 

However, any remuneration for services rendered by any  such director in other  capacity shall  not  be 

so included if— 

(i) the services rendered are of a professional nature; and 

(ii) in the opinion of the Nomination and Remuneration Committee, if the company is  covered 

under sub-section (1) of section 178, or the Board of Directors in other cases, the director 

possesses the requisite qualification for the practice of the profession. 

Hence, in the present case, the additional remuneration to Mr. Bharat, a director for professional 

services rendered as software engineer will not be included in the maximum managerial remuneration 

and is allowed but opinion of Nomination and Remuneration Committee is to be obtained. 

 

Question 11 

Rainbow Industries Ltd. is a listed entity. It has one Managing Director (MD) and one Whole Time 

Director (WTD) in the Board. There are 15 directors in the Board including the MD and WTD. 

(` in crores) 
 

S. No. Particulars 31.03.2020 31.03.2021 

1. Net Profit 50 10 

2. Share capital 75 75 

The remuneration of the directors from the respective financial year, has not been deducted from 

the gross profits. 

The Company wants to give maximum remuneration to the MD, WTD and other directors as 

prescribed under the Companies, Act, 2013. 

Based on the above facts: 

(i) Determine the remuneration payable to MD for the financial year ended on 

31.03.2020 and 31.03.2021. (5 Marks Oct 21) 

(ii) Is it permissible if the company wants to pay remuneration over and above the 

maximum ceiling prescribed under the Company  Act, 2013? (1 Marks Oct 21) 

Answer 11 

(i) Section 197(1) provides that the total managerial remuneration payable by a public 

company,  to its directors, including managing director and whole-time director, and its 

manager in respect  of  any financial  year shall  not  exceed  eleven  per  cent.  of  the  net  

profits  of   that company for that financial year computed in the manner laid down in 

section 198 except that the remuneration of the directors shall not be deducted from 

the gross profits: 

https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D


 

Chapter 2 Appointment and remuneration of Managerial Personnel 

2.11 

 

Provided that the company in general meeting may, authorise the payment of remuneration 

exceeding eleven per cent.  of  the  net  profits  of  the  company,  subject  to  the  provisions of 

Schedule V: 

Provided further that, except with the approval of the company in general meeting, by a special 

resolution,— 

(a) the remuneration payable to any one managing director; or whole-time director or 

manager shall not exceed five per cent. of the net profits of the company and if there is 

more than one such director remuneration shall not exceed ten per cent. of the net profits 

to all such directors and manager taken together; 

(b) the remuneration payable to directors who are neither managing directors nor whole- 

time directors shall not exceed,— 

(A) one per cent. of the net profits of the company, if there is a managing or whole-time 

director or manager; (B) three per cent. of the net profits in any other case. 
 

For the FY ended on 31.03.2020 

Remuneration to all the directors in terms of section 197(1): 11% 

of the Net Profit of ` 50 cores 

5.50 

Remuneration to MD in terms of second proviso i.e. 5% of ` 50 

crores 

2.50 

Remuneration to WTD in terms of second proviso i.e. 5% of ` 50 crores 2.50 

Remuneration to other directors in terms of second proviso i.e. 1% of 

Rs 50 crores 

0.50 

(ii) The first proviso to section 197(1) provides that the company in general meeting may, 

authorize the payment of remuneration exceeding eleven per cent. of the net profits of  

the company, subject to the provisions of Schedule V. 

 

https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=NTk2MQ%3D%3D
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Chapter 3 

Meetings of Board and its Powers 

Question 1 

Srajan Ltd., a company incorporated in July 2015.  The Board of Directors of Srajan Ltd., proposed to 

donate Rs. 2,00,000 to a school established exclusively for the benefit of the employees of the 

company. Besides, also proposed to donate Rs.1 lac to a political party during the financial year 

ending March 31, 2018. The net profit during the financial year 2017-2018, was Rs. 35,00,000. 

Evaluate the given below situations in the light of the stated facts under the relevant provisions of 

the Companies Act, 2013- 

(i) Whether the proposed political donation made by the Srajan Ltd., are within the powers of 

the Board of Directors of the company  

(ii) Whether the contribution by Srajan Ltd. to school established for the benefit of an employee 

is charitable contribution. (8 Marks , Oct-18) 

Answer 1 

(i)   Political Contribution: As per section 182, a company, other than a Government company   

and a company which has been in existence for less than three financial years, may 

contribute any amount directly or indirectly to any political party: 

 Provided that no such contribution shall be made by a company unless a resolution  

authorising the making of such contribution is passed at a meeting of the Board of 

Directors and such resolution shall, subject to the other provisions of this section, be 

deemed to be justification in law for the making of the contribution authorised by it. 

 Every company shall disclose in its profit and loss account the total amount contributed by 

it under this section during the financial year to which the account relates. 

 In the given case BoD of Srajan Ltd. proposed political contribution of 1 Lac for the 

financial year 2017-2018. As per the above provision, any amount can be contributed by 

Srajan Ltd. through the resolution passed at a meeting of the Board of Directors 

authorising the making of such contribution. Such resolution shall, subject to the other 

provisions of this section, be deemed to be justification in law for the making of the 

contribution authorised by it. So, the political contribution proposed is well within the 

powers of the Board. Such a proposal shall be passed at a meeting through the resolution 

authorising such contribution and full disclosure of the name of political party and 

amount contributed shall be made in the profit and loss account. 

(ii)  Charitable Contribution: As per the facts, the Board of Directors of Srajan Ltd., proposed 

to donate Rs. 2,00,000 to a school established exclusively for the benefit of the employees  

of the company. As per section 181 of the Companies Act, 2013, the Board of Directors of a 

company may contribute to bona fide charitable and other funds. A contribution by a 

company is said to be charitable contribution if it is made without any object of availing 

any benefit for the company or for its employees and such contribution does not have any 

direct relation with the business of the company. 

Since, here the contribution proposed is for the school which is exclusively for the benefit 

of the employees' children. Therefore, it cannot be considered as charitable within the 

meaning of section 181. 
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Question 2 

XYZ, Ltd. with the turnover of Rs. 500 crore entered into a contract of purchasing of raw material  

from a private company. XYZ Ltd. appointed Mr. Khurana, a director of the company, to act in this 

deal of transaction. Mr. Khurana is also a member of that private company. He settled the said 

transaction into 60 crore and entered into the contract. After few transactions made under the 

contract, XYZ Ltd. finds degradation in the quality of the product supplied. In the Board Meeting, 

this contract was challenged considering it as a related party transaction and in contravention to 

section 188(1). During this period, Mr. Khurana was appointed as a director in newly setup, PQR 

Ltd. 

In the light of the given facts, examine the following situations as per the Companies Act, 2013. 

(i) What is the legal position of the contract entered between XYZ Ltd through Mr. Khurana, 

and the private company?  

(ii) Is there any contravention of section 188 (1)? If yes, then the liability of the wrong deor.  

(8 Marks , Oct-18) 

Answer 2 

As per the given facts, Mr. Khurana, a director of XYZ Ltd., was also a member of a private 

company with which he entered into contract for the purchase of the raw material. In terms of 

section 2(76) of the Companies Act, 2013, XYZ Ltd. is a related party to a such private company. 

However , as per section 188(1) of the Act, no company shall enter into any  contract or 

arrangement with a related party with respect to the transaction related to the sale, purchase or 

supply of any goods or materials or made through an appointment of any agent for purchase or 

sale of goods, materials, services or property, except with the consent of the Board of Directors 

given by a resolution at a meeting of the Board and subject to such conditions as given in rule 15 

of the Companies (Meetings of Board and its Powers) Rules, 2014. 

However, no contract or arrangement, in the case of a company having a paid-up share capital of 

not less than such amount, or transactions not exceeding such sums, as prescribed in Rule 15(3) of 

the Companies (Meetings of Board and its Powers) Rules, 2014 , shall be entered  into except with 

the prior approval of the company by a resolution. [First proviso to section 188 (1)] 

 

As per amendment  

Chapter XII, first and second proviso to sub-section (1) of section 188, Shall not apply to – 

(i) a Government company in respect of contracts or arrangements entered into by it with 

any other Government company, or with Central Government or any State Government 

or any combination thereof; 

(ii) a Government company, other than a listed company, in respect of contracts or 

arrangements other than those referred to in clause (a), in case such company obtains 

approval of the Ministry or Department of the Central Government which is 

administratively in charge of the company, or, as the case may be, the State 

Government before entering into such contract or arrangement.” 

 

A company shall not enter into transaction/s related sale, purchase or supply of any goods or 

materials, directly or through appointment of agent, where the transaction or transactions to be 

entered into is amounting to 10% or more of the turnover of the company except with the prior 

approval of the company by are solution. 

(omission as per amendment of “ or rupees one hundred crore, whichever is lower”) 
Since in the given case, XYZ, Public Ltd. has turnover of Rs. 500 crore, here the transaction is 
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amounting to more than 10% of the turnover i.e., 500 cr x 10/100 = 50 cr, but without seeking 

prior approval of the company by a resolution. 

So, in terms of the above provision, this contract is of voidable nature at the option of the Board, or 

as the case may of the shareholders according to section 188(3) of the Companies Act, 2013. 

In case of contravention of Section 188 (1): Where any contract or arrangement is entered into 

by a director or any other employee, without obtaining the consent of the Board or approval by a 

resolution in the general meeting as required under section 186(1), and if it is not ratified by the 

Board or, as the case may be, by the shareholders at a meeting within 3 months from the date on 

which such contract or arrangement was entered into. Further, if the contract or arrangement is 

with a related party to any director, or is authorised by any other director, the directors 

concerned shall indemnify the company against any loss incurred by it. 

Company may proceed to recover loss in contravention of the provisions of this section: Section 

188 (4) provides that it shall be open to the company to proceed against a director or any other 

employee who had entered into such contract or arrangement in contravention of the provisions 

of this section for recovery of any loss sustained by it as a result of such contract or arrangement. 

Penalty: Any director or any other employee of a company, who had entered into or authorised 

the contract or arrangement in violation of the provisions of this section shall be punishable with 

fine which shall not be less than 25,000 rupees but which may extend to 5 lakh rupees. 

 

Question 3 

Examine with reference to the provisions of the Companies Act, 2013 whether notice of a Board 

Meeting is required to be sent to the following persons: 

(a) An interested Direct 

(b) A director who has gone abroad less than 3 months. (4 Marks , Oct-18) 

Answer 3 

Section 173(3) of the Companies Act, 2013 makes it mandatory for every director to be given proper 

notice of every board meeting. It is immaterial whether a director is interested or not. 

(a) An Interested Director: Notice must be given to a director even though he is precluded from 

voting at the meeting on the business to be transacted. 

(b) A director who has gone abroad: A director who has gone abroad is still a director. Therefore, he 

is entitled to receive notice of board meetings during his stay abroad. 

The Companies Act, 2013 allows delivery of notice of meeting by electronic means also. This is 

important because the Companies Act, 2013 permits a director to participate in a meeting by 

video conferencing or any other audio visual means. 

 

Question 4 

XYZ, Public Ltd. with the turnover of Rs. 500 crore entered into a contract of purchasing of raw 

material from a private company. XYZ Ltd. appointed Mr. Khurana, a director of the company, to act 

in this deal of transaction. Mr. Khurana is also a member of that private company. He settled the said 

transaction into 60 crore and entered into the contract. After few transactions made under the 

contract, XYZ Ltd. finds degradation in the quality of the product supplied. In the Board Meeting, this 

contract was challenged considering it as a related party transaction and in contravention to section 

188(1). During this period, Mr. Khurana was appointed as a director in newly setup, PQR Ltd. 
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In the light of the given facts, examine the following situations as per the Companies Act, 2013. 

What is the legal position of the contract entered between XYZ Ltd through Mr. Khurana, and the 

private company? (8 Marks , Nov-18) 

Is there any contravention of section 188(1)? If yes, then the liability of the wrong deor. (Nov-18) 

Answer 4 

As per the given facts, Mr. Khurana, a director of XYZ Ltd., was also a member of a private company 

with which he entered into contract for the purchase of the raw material. In terms of section 2(76) of 

the Companies Act, 2013, XYZ Ltd. is a related party to a such private company. However, as per 

section 188(1) of the Act, no company shall enter into any contract or arrangement with a related 

party with respect to the transaction related to the sale, purchase or supply  of any goods or materials  

or made through an  appointment of any agent for purchase  or sale of goods, materials, services or 

property, except with the consent of the Board of Directors given by a resolution at a meeting of the 

Board and subject to such conditions as given in rule 15 of the Companies (Meetings of Board and its 

Powers) Rules, 2014. 

However, no contract or arrangement, in the case of a company having a paid-up share capital of not 

less than such amount, or transactions not exceeding such sums, as prescribed in Rule 15(3) of the 

Companies (Meetings of Board and its Powers) Rules, 2014 , shall be entered  into except with the 

prior approval of the company by a resolution. [First proviso to section 188(1)] 

A company shall not enter into transaction/s related sale, purchase or supply of any goods or 

materials, directly or through appointment of agent, where the transaction or transactions to be 

entered into is amounting to 10%, except with the prior approval of the company by a resolution. 

(omission as per amendment of “ or rupees one hundred crore, whichever is lower”) 
Since in the given case, XYZ, Public Ltd. has turnover of Rs. 500 crore, here the transaction  is 

amounting to more than 10% of the turnover i.e., 500 cr x10/100 = 50 cr, but without seeking prior 

approval of the company by are solution. 

So, in terms of the above provision, this contract is of voidable nature at the option of the Board or 

as the case may be, of the shareholders (as per amendment) according to section 188(3) of the 

Companies Act, 2013. 

In case of contravention of Section 188(1): Where any contract or arrangement is entered into by a 

director or any other employee, without obtaining the consent of the Board or approval by a 

resolution in the general meeting as required under section 188(1), and if it is not ratified by the 

Board or, as the case may be, by the shareholders at a meeting within 3 months from the date on 

which such contract or arrangement was entered into. Further, if the contract or arrangement is with 

a related party to any director, or is authorised by any other director, the directors concerned shall 

indemnify the company against any loss incurred by it. 

Company may proceed to recover loss in contravention of the provisions of this section: Section 

188 (4) provides that it shall be open to the company to proceed against a director or any other 

employee who had entered into such contract or arrangement in contravention of the provisions of 

this section for recovery of any loss sustained by it as a result of such contract or arrangement. 

Penalty: Any director or any other employee of a company, who had entered into or authorized the 

contract or arrangement in violation of the provisions of this section shall be punishable with fine 

which shall not be less than 25,000 rupees but which may extend to 5 lakh rupees. 
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Question 8 

Jupiter Shopping Mall Limited was incorporated on 3rd December, 2016. As on 31st March 2018, it 

had free reserves of Rs. 50.00 lacs and its Securities Premium Account showed a balance of Rs. 7.50 

lacs. One of its directors Raha has a leaning towards a particular political party in which his other 

family members are actively involved. Raha convinced the other two directors of the company i.e. 

Promila and Rana to contribute a sum of Rs. 10.00 lacs to this political party.  Accordingly,  the  Board  

of  Directors held a meeting on 16th December, 2018 and passed a resolution  to  contribute  the  

decided amount. Advise the company as to how much amount they can contribute to a political party 

in the FY 2018-19. (2 Marks ,Mar-19) 

(a)  The company cannot contribute any amount to a political party in the FY 2018-19. 

(b) The company can contribute maximum Rs. 2.50 lacs in the FY2018-19. 

(c) The company can contribute maximum Rs. 3.75 lacs in the FY2018-19. 

(d) The company can contribute maximum Rs. 5.00 lacs in the FY2018-19. 

Answer 8 

The answer is (a). 

 

Question 9 

Sona Sweets Private Limited was incorporated on 5th November, 2018 with an authorised capital of Rs. 

10.00 lacs. Advise regarding the latest date by which the first meeting of the Board of Directors is 

required to take place. (1 Mark ,Mar-19) 

(a) Latest by 15th   November, 2018. 

(b) Latest by 20th   November, 2018. 

(c) Latest by 5th December, 2018. 

(d) Latest by 20th December, 2018. 

Answer 9 

The answer is  (c) 

 

Question 10 

The last three years’ Balance Sheet of PTL Ltd., contains the following information and figures: 

 

 As at 

31.03.2016 

Rs. 

As at 

31.03.2017 

Rs. 

As at 

31.03.2018 

Rs. 

Paid up capital 50,00,000 50,00,000 75,00,000 

General Reserve 40,00,000 42,50,000 50,00,000 

Credit Balance in Profit 

& Loss Account 

5,00,000 7,50,000 10,00,000 
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Debenture Redemption Reserve 15,00,000 20,00,000 25,00,000 

Securities Premium 2,00,000 2,00,000 2,00,000 

Secured Loans 10,00,000 15,00,000 30,00,000 

On going through other records of the Company, the following is also determined: 

 

Net Profit for the year (as calculated in 

accordance with the provisions of the 

Companies Act, 2013) 

12,50,000 19,00,000 34,50,000 

In the ensuing Board Meeting scheduled to be held on 5th November, 2018, among other 

items of agenda, following items are also appearing: 

(i) To decide about borrowing from Financial institutions on long-term basis. 

(ii) To decide about contributions to be made to Charitable funds. 

Based on above information, you are required to find out as per  the provisions  of  the 

Companies  Act, 2013, the amount upto which the Board can borrow from Financial 

institution and the amount upto which the Board of Directors can contribute to Charitable 

funds during the financial year 2018 - 19 without seeking  the approval in  general meeting. 

(8 Marks , Mar-19) 

Answer 10 

(i) Borrowing from Financial Institutions:  As  per  Section  180(1)(c)  of  the  Companies  Act, 2013, 

the Board of Directors of a  company, without obtaining  the  approval  of shareholders  in a 

general meeting, can borrow money including moneys already borrowed upto an amount which 

does not exceed the aggregate of paid up capital of the company, free reserves and securities 

premium. Such borrowing shall not include temporary loans obtained from the company’s 
bankers in ordinary course of business. Here, free reserves do not include the reserves set apart for 

specific purpose. 

Since the decision to borrow is to be taken in a meeting to  be held on  5
th November,  2018,  the 

figures relevant for this purpose are the figures as per the Balance Sheet as at 31.03.2018. 

According to the above provisions, the Board of Directors of PTL Ltd. can borrow, without obtaining 

approval of the shareholders in a general meeting, upto an amount calculated as follows: 

Particulars Rs. 

Paid up Capital 75,00,000 

General Reserve (being free reserve) 50,00,000 

Credit Balance in Profit & Loss Account (to be treated as free 

reserve) 

10,00,000 

Debenture Redemption Reserve (This reserve is not to  be  

considered since it is kept apart for specific purpose of debenture 

redemption) 

---- 

Securities Premium 2,00,000 

Aggregate of paid up capital, free reserve and securities premium 137,00,000 

Total borrowing power of the Board of Directors of the company, i. 

e, 100% of the aggregate of paid up capital, free reserves and 

securities premium 

 

137,00,000 
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Less: Amount already borrowed as secured loans 30,00,000 

Amount upto which the Board of Directors can further borrow 

without the approval of shareholders in a general meeting. 

 

107,00,000 

 

(ii) Contribution to Charitable Funds: As per Section 181 of the Companies Act, 2013, the Board of 

Directors of a company without obtaining the approval of shareholders in a general meeting, can 

make contributions to genuine charitable and other funds upto an amount which, in a financial 

year, does not exceed five per cent of its average net profits during the three financial years 

immediately preceding, the financial year. 

 According to the above provisions, the Board of Directors of the PTL Ltd. can make  

contributions to charitable funds, without obtaining approval of the shareholders in a general 

meeting, upto an amount calculated as follows: 

Net Profit for the year (as calculated in accordance with the provisions of the Companies Act, 

2013): 

Particulars Rs. 

For the financial year ended 31.3.2016 12,50,000 

For the financial year ended 31.3.2017 19,00,000 

For the financial year ended 31.3.2018 34,50,000 

TOTAL 66,00,000 

Average of net profits during three preceding financial years 22,00,000 

Five per cent thereof   1,10,000 

Hence, the maximum amount that can be donated by the Board of Directors to a genuine 

charitable fund by PTL Ltd during the financial year 2018 -19 will be Rs. 1,10,000 without 

seeking the approval of the shareholders in a general meeting. 

 

Question 11 

Three directors, namely Samiksha, Santosh and Samta intimated Pluto Plastic & Mechanical Toys 

Limited about their participation in the Board Meetings through video conferencing at the appropriate 

time of the year. However, after attending the first Board Meeting held in the Financial Year 2019-20 

by means of video conferencing, Santosh wants to participate in the next Meeting to be held at  a  

future date in person. Is it possible for him to do so when consent given for participation in meetings 

through  video conferencing remains valid for full one year. 

(a) No, Santosh cannot attend future Board Meetings in person even if the company is intimated  

of such intention sufficiently in advance. 

(b) Yes, Santosh can attend future Board Meetings in person if he intimates the company of his 

intention sufficiently in advance. 

(c) Yes, Santosh can attend future Board Meetings in person only if all the remaining directors 

consent to such request. 

(d) Yes, Santosh can attend future Board Meetings in person but at least seventy five percent of 

the remaining directors (rounded off to next higher figure in case of a fraction) consent to 

such request. (2 Marks , Nov-19) 
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Answer 11 

The Answer is (b) 

Question 12 

One of the Objects Clauses of the Memorandum of Association of Info Company Limited conferred 

upon the company power to sell its undertaking to another company with identical objects. 

Company’s Articles also conferred upon the directors whereby power was conferred upon them to sell 

or otherwise deal with the property of the company.  At an Extraordinary General Meeting of the 

company, members passed an ordinary resolution for the sale of its assets on certain terms and 

authorized the directors to carry out the sale.  Directors  refused  to  comply with the  wishes of the 

members where upon it was contended on behalf of the members that they were the principals and 

directors being their agents, were bound to give effect to their (members’)decisions. 

 Examining the provisions of the Companies Act, 2013, answer the following: 

Whether the contention of members against the non-compliance of members’ decision by the 

directors is tenable? 

Whether it is possible for the members usurp the powers which by the Articles are vested in the 

directors by passing a resolution in the general meeting? (8 Marks ,Nov-19) 

Answer 12 

Powers of Board: In accordance with the provisions of the Companies Act, 2013, as contained under 

Section 179 (1), the Board of Directors of a company shall be entitled to exercise all such powers and 

to do all such acts and things, as the company is authorized to exercise and do: 

 Provided that in exercising such power or doing such act or thing, the Board shall be subject to the 

provisions contained in that behalf in this Act, or in the memorandum or articles, or  in  any  

regulations not inconsistent therewith and duly  made there  under  including regulations  made 

by the company in general meeting. 

 Provided further that the Board shall not exercise any power or do any act or thing which is 

directed or required, whether under this Act or by the members or articles of the company or 

otherwise to be exercised or done by the company in general meeting. 

 Section 180(1) of the Companies Act, 2013, provides that the powers of the Board of Directors of a 

company which can be exercised only with the consent of the company by passing of a special 

resolution. Clause (a) of Section 180(1) defines one such power as the power to sell, lease or 

otherwise dispose of the whole or substantially the whole of the undertaking  of the  company or 

where the company owns more than one undertaking of the whole or substantially the whole or  

any of such undertakings. 

 Therefore, the sale of the undertaking of a company can be made by the Board of Directors only 

with the consent of members of the company accorded vide a special resolution. 

 Even if the power is given to the Board by the memorandum and articles of the company, the sale   

of the undertaking must be approved by the shareholders in general meeting by passing a special 

resolution. 

 Therefore, the correct procedure to be followed is for the Board to approve the sale of the 

undertaking clearly specifying the terms of such sale and then convene a general meeting of 
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members to have the proposal approved by a special resolution. 

 In the given case, the procedure followed is completely incorrect and violative of the provisions of  

the Act. The shareholders cannot on their own make out a proposal of sale and pass an ordinary 

resolution to implement it through the directors. 

 The contention of the shareholders is incorrect in the first place as it is not within their authority 

to approve a proposal independently of the Board of Directors. It is for the  Board  to  approve  a 

proposal of sale of the undertaking and then get the members to approve it by a special 

resolution. Accordingly the contention of the members that they were the principals and directors 

being their agents were bound to give effect to the decisions of the members, is not correct. 

 Further, in exercising their powers the directors do not act as agent for the majority of members 

or even all the members. The members therefore, cannot by resolution passed by a majority or 

even unanimously supersede the powers of directors or instruct them how they shall exercise  

their powers. The shareholders have, however, the power to alter the Articles of Association of the 

company in the manner they like subject to the provisions of the Companies Act, 2013. 

 

Question 13 

Out of the powers exercisable by the Board under Section 179 of the Companies Act, 2013, the Board of 

MN Limited wants to delegate the power to borrow monies otherwise than on debentures to the 

Managing Director. Advise whether such a delegation is possible? Would your answer be different, if the 

delegation is made to the manager or any other principal officer including a branch officer of the 

company? (8 Marks , July-20) 

Answer 13 

Under section 179(3) of the Companies Act, 2013, the Board of Directors of a company shall exercise the 

following powers on behalf of the company by means of resolutions passed at meetings of the Board: 

(a) To make calls on shareholders in respect of money unpaid on their shares; 

(b) To authorize buy-back of securities under section68; 

(c) To issue securities, including debentures, whether in or outside India; 

(d) To borrow monies; 

(e) To invest the funds of the company; 

(f) To grant loans or give guarantee or provide security in respect of loans; 

(g) To approve financial statement and the Board’s report; 

(h) To diversify the business of the company 

(i) Z To approve amalgamation, merger or reconstruction; 

(j) To take over a company or acquire a controlling or substantial’s take in another company; 

(k) Any other matter which may be prescribed. 

 Provided that the Board may, by a resolution passed at a meeting, delegate to any Committee of 

Directors, the Managing Director, the manager or any other principal officer of the company or in 

the case of a branch office of the company, the principal officer of the branch office, the powers 

specified in clauses (d) to (f) on such conditions as it may specify. 

 In respect of a company covered under Section 8 of the Companies Act, 2013, which has not 
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committed default in filing its financial statements under Section 137 or Annual Return under 

Section 92 with the Registrar, the matters referred to in clauses (d), (e), and (f) of Section 179(3) 

may be decided by the Board by circulation instead of at a meeting. This modification is permitted 

by Notification No. GSR466(E), dated 5th June, 2015 as amended by Notification No.GSR584(E), 

dated 13 th June, 2017. 

 From the foregoing provisions, it is clear that the Board of M N Limited shall be perfectly in or 

derifit delegates the power to borrow monies under clause (d) of Section 173(3) to the Managing 

Director or to the manager or any other principal officer. 

 

Question 14 

Decide in the light of the Companies Act, 2013, on the following proposals of loans for 

consideration before the Honesty Ltd.  

Loan to its director, Mr. A for construction of residential house as a personal loan. 

1) Loan to Mr. B, its whole time Director. 

2) Loan to X Ltd. in the ordinary course of business and the rate prescribed is not less than bank 

rate prescribed by the reserve bank.  

3) Loan to X Ltd. in the ordinary course of business and the rate prescribed is not less than 

bank rate prescribed by the reserve bank. (6 Marks , Oct-20) 

Answer 14 

Section 185 of the Companies Act, 2013 contains provisions which impose restrictions on the  loans, 

etc. being given to directors, etc. According to the provision: 

As per sub-section (1), a company is not permitted to advance any loan, or to give any guarantee or 

provide any security in connection with any loan taken by,— 

(a) any director of company, or of a company which is its holding company or any partner or 

relative of any such director; or 

(b) any firm in which any such director or relative is a partner. Further sub-section(3) states that 

above provision shall not apply: 

(a) where any loan is given to a managing or whole-time director— 

(i) as a part of the conditions of service extended by the company to all its 

employees; or 

(ii) pursuant to any such scheme which is approved by the members by a special 

resolution. 

(b) where a company in the ordinary course of its business: 

provides loans or gives guarantees or securities for the due repayment of any loan; and 

in respect of such loans an interest is charged at a rate not less than the rate of 

prevailing yield of one year, three years, five years or ten years Government security 

closest to the tenor of the loan. 

Accordingly, following are the answers to the stated problems: 

(1) In the first case it would violate the section 185(1) of the Companies Act, 2013. 

Honesty Ltd.  is not permitted, to advance any loan, or to give any guarantee or 
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provide any security in connection with any loan taken by Mr. A(director) of the 

company. 

(2) In the second case, as per section 185(3), restrictions imposed in section 185(1), will 

not apply to giving of loan to Mr. B , the whole time director if its given as a part of 

the conditions of service extended by the company to all its employees. 

(3) In third case, if it is loan given to a company in the ordinary Course of business for due 

repayment of any loan and lending rate is not less than the bank rate prescribed by 

the Reserve bank, the restriction imposed under section 185(1) will not apply to such 

transactions. 

Question 15 

Z Ltd, a Star up is permitted to raise ECB under the automatic route with the minimum average 

maturity period of: (1 Mark , March-21) 

(a) 1years 

(b) 3years 

(c) 5years 

Answer 15 

The answer is (b) 

 

Question 16 

Mr. Rajat, a Manging Director of XYZ Ltd. a listed company, authorised by Mr. Giri, the director 

in the Board of the Company, to enter into contact with Mr. Kushal, a brother in law of Mr. Giri 

for supply of furniture’s during the setup of new branch in the city. Mr. Rajat enquires with Mr. 
Giri for seeking approval of the Board. Mr. Giri said that there is no need for such approval 

however we may get it ratified by the Board in the meeting. 

Examine the given situations in the light of the relevant provisions of the Companies Act, 2013 

and answer the following: 

(i) Validity of the said contract entered by the Mr. Rajat with Mr. Kushal for supply of 

furniture’s for setup of new office. 

(ii) Consequences in case of non –compliance for seeking of approval by the Board. (6 Marks 

April 21) 

 

Answer 16 

As per section 188 (3) of the Companies Act, 2013, where any contract or arrangement is 

entered into by a director or any other employee, without obtaining the consent of the Board or 

approval by a resolution in the general meeting and if it is not ratified by the Board or, as the 

case may be, by the shareholders at a meeting within three months from the date on which 

such contract or arrangement was entered into, such contract or arrangement shall be voidable 

at the option of the Board or, as the case may be, of the shareholders and if the contract or 

arrangement is with a related party to any director, or is authorised by any other director, the 

directors concerned shall indemnify the company against any loss incurred by it.  

As per the facts, Mr. Rajat, a Manging director, was authorised by Mr. Giri, the director in the 

Board of the XYZ Ltd., to enter into contract with Mr. Kushal, a brother in law of Mr. Giri for 
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supply of furniture’s during the setup of new branch in the city. Mr. Rajat enquires with Mr. Giri 
for seeking approval of the Board as per the requirement of the law and Mr. Giri stated that 

there is no need for such approval however we may get it ratified by the Board in the meeting. 

As per the requirement of the provision in the given case, contract entered into by a Mr. Rajat, 

on being authorised by Mr. Giri with Mr. Kushal, who is his relative without obtaining the 

consent of the Board, and is required to be ratified by the Board within the three months from 

the date on which such contract was entered into. 

(i) Therefore, the said contract entered by the Mr. Rajat with Mr. Kushal for supply of 

furniture’s for setup of new office can be said to valid if same has been ratified by the 
Board within the 3 months from the date on which such contract made. 

(ii) In case of non-compliance of the above requirement, such a contract shall be 

voidable at the option of the Board and if the contract is with a related party to any 

director, or is authorized by any other director, the directors concerned shall 

indemnify the company against any loss incurred by it. 

It shall be open to the company to proceed against a director concerned (i.e., against 

Mr. Giri and Mr. Rajat) who had entered into such contract in contravention of the 

provisions of this section for recovery of any loss sustained by it as a result of such 

contract. 

Such concerned directors of a company, who had entered into or authorised the 

contract or arrangement in violation of the provisions of this section shall be liable to 

a penalty of twenty- five lakh rupees as XYZ Ltd , is a listed company. 

 

Question 17 

One of the Objects Clauses of the Memorandum of Association of Info Company Limited 

conferred upon the company power to sell its undertaking to another company with identical 

objects. Company’s Articles also conferred upon the directors whereby power was conferred 

upon them to sell or otherwise deal with the property of the company. At an Extraordinary 

General Meeting of the company, members passed an ordinary resolution for the sale of its 

assets on certain terms and authorized the directors to carry out the sale. Directors refused to 

comply with the wishes of the members where upon it was contended on behalf of the 

members that they were the principals and directors being their agents, were bound to give 

effect to their (members’) decisions. 
Examining the provisions of the Companies Act, 2013, answer the following: 

Whether the contention of members against the non-compliance of members’ decision by the 
directors is tenable? 

Whether it is possible for the members usurp the powers which by the Articles are vested in the 

directors by passing a resolution in the general meeting? (8   Marks March ‘18) 

Answer 17 

Powers of Board: In accordance with the provisions of the Companies Act, 2013, as contained 

under Section 179(1), the Board of Directors of a company shall be entitled to exercise all such 

powers and to do all such acts and things, as the company is authorized to exercise and do.  

Further, in exercising such power or doing such act or thing, the Board shall be subject to the 

provisions contained in that behalf in this Act, or in the memorandum or articles, or in any 

regulations not inconsistent therewith and duly made there under including regulations made 

by the company in general meeting. 
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Provided further that the Board shall not exercise any power or do any act or thing which is 

directed or required, whether under this Act or by the members or articles of the company or 

otherwise to be exercised or done by the company in general meeting. 

Section 180 (1) of the Companies Act, 2013, provides that the powers of the Board of Directors 

of a company which can be exercised only with the consent of the company by a special 

resolution. Clause (a) of Section 180 (1) defines one such power as the power to sell, lease or 

otherwise dispose of the whole or substantially the whole of the undertaking of the company or 

where the company owns more than one undertaking of the whole or substantially the whole 

or any of such undertakings. 

Therefore, the sale of the undertaking of a company can be made by the Board of Directors only 

with the consent of members of the company accorded vide a special resolution. 

Even if the power is given to the Board by the memorandum and articles of the company, the 

sale of the undertaking must be approved by the shareholders in general meeting by passing a 

special resolution. 

Therefore, the correct procedure to be followed is for the Board to approve the sale o f the 

undertaking clearly specifying the terms of such sale and then convene a general meeting of 

members to have the proposal approved by a special resolution. 

In the given case, the procedure followed is completely incorrect and violative of the provisio ns 

of the Act. The shareholders cannot on their own make out a proposal of sale and pass an 

ordinary resolution to implement it through the directors. 

The contention of the shareholders is incorrect in the first place as it is not within their 

authority to approve a proposal independently of the Board of Directors. It is for the Board to 

approve a proposal of sale of the undertaking and then get the members to approve it by a 

special resolution. Accordingly, the contention of the members that they were the principals 

and directors being their agents were bound to give effect to the decisions of the members is 

not correct. 

Further, in exercising their powers the directors do not act as agent for the majority of 

members or even all the members. The members therefore, cannot by resolution passed by a 

majority or even unanimously supersede the powers of directors or instruct them how they 

shall exercise their powers. The shareholders have, however, the power to alter the Articles of 

Association of the company in the manner they like subject to the provisions of the Companies 

Act, 2013. 

 

Question 18 

B’ north Motors and Spares Limited, a listed company, has 4500 small shareholders but till  date  

there  is no director who can represent them. Accordingly, some of such shareholders have 

approached the company for appointment of their director on the Board. By choosing the 

correct option, advise as to minimum how many small shareholders must group together so that 

they succeed in their objective. (2 Marks, April 19) 

(a) Minimum one thousand small shareholders must group together for getting 

appointed their director on the Board. 

(b) Minimum nine hundred small shareholders must group together for getting 

appointed their director on the Board. 

(c) Minimum four hundred and fifty small shareholders must group together for getting 

appointed their director on the Board. 
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(d) Minimum two hundred and twenty-five small shareholders must group together for 

getting appointed their director on the Board. 

Answer 18 

The Answer is a (c) 

Question 19 

Ruby Diamonds Limited is required to establish ‘Vigil Mechanism’ though it is neither a listed 

company nor a company which has accepted deposits from the public. Name the  third  criterion  

because of which it is necessitated that the company needs to create ‘Vigil Mechanism’ 
(a) As per the last audited statements, the subscribed capital of the company is in excess of 

Rs. 50 crores. 

(b) As per the last audited statements, the paid up capital of the company is in excess of 

Rs. 50 crores 

(c) As per the last audited statements, the turnover of the company is in excess of Rs. 50 crores 

(d) None of the above answer (2 Marks , April 19) 

 

Answer 19 

The Answer is a (d) 

 

Question 20 

State amongst the following options, the correct composition of the Board of Directors of ABC 

Ltd, the Listed entity: 

(a) Combination of executive and non-executive directors. 

(b) Combination of executive and non-executive directors with not less than 50% of the BOD 

(c) Executive directors with at least one-woman director 

(d) Executive and non-executive directors (not less than 50% of the BOD) with at least one-

woman director. (1 Mark Oct 21) 

Answer 20 

(d) 

 

Question 21 

Superb manufacturing Ltd. was incorporated in January, 2021. In the month of May 2021,it 

came out with its first IPO. The company’s shares were listed on the two recognised stock 

exchange after successful completion of the IPO and allotment of equity shares made to the 

investors. 

There are 14 directors in the BoD, out of which one is  woman  director, whereas  the 

Chairperson is a non-executive director. Based on the stated facts in the light of the relevant law, 

evaluate the given situations: 

(i) After listing of the shares, the total number of directors on the Board are 14 including 
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a woman director. What shall be the required number of independent directors in 

the company? 

(ii) If the Board of directors do not have regular non-executive director, then what shall 

be the required number of independent directors in  the Board? [6 Marks Oct 21] 

 

Answer 21 

(i) As per Regulation 17 of the SEBI(LODR) Regulations, 2015, the composition of board of 

directors of the listed entity shall be as follows: 

(a) Board of Directors shall have an optimum combination of executive and nonexecutive 

directors with at least one woman director and not less than fifty per cent. of the board 

of directors shall comprise of non-executive directors; 

(b)  where the chairperson of the Board of Directors is a non-executive director, at least 

one-third of the Board of Directors shall comprise of independent directors  and where 

the listed entity does not have a regular non-executive chairperson, at least half of the 

board of directors shall comprise of independent directors. 

Any fraction in number, shall be rounded off to the nearest number. 

So one-third of 14 comes to 4.66, rounded off to 5. So at least 5 independent directors 

should be there. 

(ii) Regulation 17(1)(b) of  SEBI (LODR) Regulations, 2015 states that where the chairperson of  

the board of directors is a non-executive director, at least one-third of the board of directors 

shall comprise of independent directors and where the listed entity does not have a regular 

non-executive chairperson, at least half of the board of directors shall comprise of 

independent directors. 

Any fraction in number, shall be rounded off to the nearest number. 

So one-half of 14 comes to 7. So at least 7 independent directors should be there. 

 

Question 21 

Clause 36 of the Articles of Association of Swasth Medical Pharmacy Limited (SMPL) states the 

dates on which the Board Meetings shall be held every year and therefore, if Board Meetings 

are held as scheduled, there is no need to send notice of such meeting to every director. The 

notice of the meeting shall be sent to every director only if a particular Board Meeting is held 

on a date which is otherwise than that mentioned in Clause 36. Raghav, one of the directors of 

the company, feels that it is mandatory to send notice of every Board Meeting to all the 

directors otherwise it shall be violative of the relevant provisions of the Companies Act, 2013. 

Analyse the contention of Raghav with reference to the applicable provisions of the 

Companies  Act, 2013. (8 Marks Oct 21) 

Answer 21 

The contention of  Raghav that the  notice of every Board Meeting  is to be  mandatorily sent to 

all  the directors of the company is to be analysed with reference to Section 173 of the 

Companies Act, 2013 which deals with ‘Meetings of Board’. 

According to Section 173 (3) of the said Act, a meeting of the Board shall be called by giving not 

less than seven days’ notice in writing to every director at his address registered with the 
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company and such notice shall be sent by hand delivery or by post or by electronic means: 

Provided that a meeting of the Board may be called at shorter notice to transact urgent business 

subject to the condition that at least one independent director, if any, shall be present at the 

meeting: 

Provided further that in case of absence of independent directors from such a meeting of the 

Board, decisions taken at such a meeting shall be circulated to all the directors and shall be final 

only on ratification thereof by at least one independent director, if any. 

Section 173 (4) prescribes that every officer of the company whose duty is to give notice und er 

Section 173 and who fails to do so shall be liable to a penalty of twenty-five thousand rupees. 

It is worth noting that Section 173 (3) makes it mandatory to send written notice of a Board 

Meeting to every director. It states that a meeting of the Board shall be called by giving not less 

than seven days’ notice in writing to every director at his address registered with the company 
and such notice shall be sent by hand delivery or by post or by electronic means. 

In view of the above provisions, the contention of  Raghav that the  notice of every Board 

Meeting  is to be mandatorily sent to all the directors of the company is valid.  If the Board 

Meeting is held   on a date prescribed by Clause 36 of the Articles of Association of Swasth 

Medical Pharmacy Limited and no notice is sent to the directors of the company, it shall be 

violative of Section 173 

(3) of the Companies Act, 2013. 

Even Sub-section (4) of Section 173 imposes a penalty of ` 25,000 on every officer of the 

company whose duty is to give notice under Section 173 and who fails to do so. Thus, notice of 

the Board Meeting must be sent as per the provisions of Section 173(3) irrespective of what is 

contained in the Articles otherwise, the officer who is required to send notice but fails to fulfill 

his dut y i.e. does not send notice, shall be liable to a penalty of ` twenty-five thousand. 

 

Question 22 

ABC Pvt Ltd. is chemical manufacturing company. Few directors and employees expressed 

some serious genuine concerns regarding their health issue due to emission of  chemical 

wastes. Though  ABC Pvt Ltd. has a vigil Mechanism in place, they are of the opinion that it 

shall not be mentioned in   their website in  order to avoid unnecessary cases. The company 

has borrowed Rupees 60 crore from    a bank 

(1) How should they address the issue? What are the requirements for companies having an 

audit committee and a company not having an audit committee with regard to Vigil 

Mechanism? 

(2) Is the company’s stand regarding the non-mentioning of the vigil mechanism on website, 

correct? (6 Marks Nov 21) 

Answer 22 

According to Section 177(9) of the Companies Act, 2013, a vigil mechanism shall be formed by- 

(a) Every listed Company and 

(b) Prescribed classes of companies as per Rule 7 of the Companies(Meetings of Board and  its 

Power)Rules 2014, which are – 

(1) The companies which accepts deposits from public 

(2) The companies which borrowed money from banks and public  financial institutions in 
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excess  of  50 crore Rupees. 

The main purpose of formation of a vigil mechanism is for directors & employees to address their 

genuine concerns. 

(1) In the given case, ABC Pvt Ltd. has borrowed money from bank in excess of the prescribed limit 

of Rupees 50 crores (60 crores). Hence, they shall have a vigil mechanism in place as per  

Section   177(9). The directors & employees shall get their concerns regarding  their  health  

issues  from  chemical waste emissions addressed to the vigil mechanism in place. They shall 

ensure safeguards against victimisation of persons who use such mechanism and make 

provision for direct access to the chairperson of the audit committee appropriately. 

In case of Companies with audit committee, the audit committee shall oversee the vigil 

mechanism through the audit committee and if any of the members have conflict of interest in a 

given case, they should rescue themselves and other members would deal the matter on hand. 

In the case of companies without Audit committee, the Board of Directors shall nominate a 

director to play the role of audit committee for the purpose of Vigil Mechanism. Other 

directors & employees may report their concerns to such nominated director. 

(2) Section 177 (10) of the Companies Act, 2013, states that it is imperative to disclose the details 

of establishment of Vigil Mechanism on the website of the company and in Board’s report. 

In the given case, ABC Pvt Ltd. doesn’t to want to include this information on its website fearing 

they might have to handle more cases. 

This is not correct. If it fails to comply with the above provision, it shall be liable for 

punishment as per section 178(8) prescribing a penalty of  five lakh rupees and every officer of  

the company who  is in default shall be liable to a penalty of one lakh rupees. 

 

Question 23 

Atlantic Garments Ltd., is  a company engaged in the business of manufacturing of  garments 

for   all seasons. The company have in all 14 directors. The first meeting of the Board was held 

on 15th February, 2020. Thereafter, the subsequent meetings of the Board were held on 29th 

February, 2020, 25th March, 2020, 30th  August, 2020  and 25th December, 2020. 

In these meetings, the full strength of the Board was present except  in  the  meeting  of  25th 

March, 2020. In this meeting only 4 persons were present. 

Decide whether the Board meeting held on 25th March 2020 is valid in compliance with the 

legal requirements under the Companies Act, 2013. What shall be date of the meeting in case 

where if meeting could not be held because  of quorum. (4 Marks Nov 21) 

Answer 23 

As per given section 174(1) of the Companies Act, 2013 the quorum for  a  meeting  of  the 

Board  of  Directors of a company shall be one third of its total strength or two directors, 

whichever is higher, and the participation of the directors by video conferencing or by other 

audio visual means shall also be counted for the purposes of quorum under this sub-section. 

Section 174(4) provides that where a meeting of the Board could not be held for want of  

quorum, then, unless the articles of  the company otherwise provide, the meeting shall 

automatically stand adjourned to     the same day at the same time and place in the next week 

or if that day is a national holiday, till the next succeeding day, which is not a national holiday, 

at the same time and place. 

https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=5961
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=5961
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=5961
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=5961
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/acts.html?act=5961
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Further explanation to section 174(4) provides that for the purposes of this section, (i) any 

fraction of a  number shall be rounded off as one; (ii) “total strength” shall not include 

directors whose places are vacant. 

Total Strength of 

directors =14 One-third 

of 14 = 4.67 Rounded 

off to = 5 (Five) 

As in the meeting scheduled on 25th March 2020, only 4 persons were present, hence due to 

want  of  required minimum quorum, the meeting shall have to be adjourned to the same day at 

the same time and  place in the next week or if that day is a national holiday, till  the next 

succeeding day, which  is  not  a national holiday, at the same time and place. 

The meeting of the Board was not valid as the  required quorum was  not present in the 

meeting. In  this  case, the adjourned meeting was to be held on 1st April, 2020. 
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Chapter 4 

Inspection, Inquiry and Investigation 

Question 1 

Origin paper Ltd. has been incurring business losses for past couple of years. The company therefore, 

passes a special resolution for voluntary winding up. Meanwhile, complaints were made to the 

tribunal and to the Central Government about foul play of the directors of the company, which 

adversely affected the interests of shareholders of the company as well as public. 

In this situation advise whether investigation may be initiated against the company under the provision 

of the Companies Act, 2013. Further state whether application can be made to Tribunal for Relief in the 

above affairs of the company once the investigation is initiated against the company. (5 Marks , Oct-

18) 

Answer 1 

According to section 226 of the Companies Act, 2013, an investigation may be initiated and no such 

investigation shall be stopped or suspended by reason only of, the fact that— 

(i) an application has been made under section 241; 

(ii) the company has passed a special resolution for voluntary winding up; or 

(iii) any other proceeding for the winding up of the company is pending before the 

Tribunal. 

 In the instant case Origin Paper Ltd. has been incurring business losses for past couple of years. 

The company passed a special resolution for voluntary winding up. Meanwhile complaints 

were made to the Tribunal and to the Central Government about foul play of the directors of 

the company, which adversely affected the interests of shareholders of the company as well as 

the public. 

 As the company has passed a special resolution for voluntary winding up of the company, 

then also the investigation may be initiated against the company under section 226 of the 

Companies Act, 2013. 

 Yes, as per the above provision, though investigation was initiated against the company, it 

shall not bar members to file an application to Tribunal for Relief under section 241 of the 

companies Act, 2013. 

 According to the said section, any member of a company may apply to the Tribunal for an 

order on the complains that— 

(1) the affairs of the company have been or are being conducted in a manner prejudicial 

to public interest or in a manner prejudicial or oppressive to him  or any other 

member or members or  in a manner prejudicial to the interests of the company; or 

(2) the material change taken place in the management or control  of  the company, 

whether by  an alteration in the Board of Directors, or manager, or in the ownership 

of the company’s shares, or if it has no share capital, in its membership, or in any 

other manner whatsoever, and that by reason of such change, it is likely that the 

affairs of the company will be conducted in a manner prejudicial to its interests or its 

members or any class of members, 

 The Central Government, if it is of the opinion that the affairs of the company are being 

conducted in a manner prejudicial to public interest, it may itself apply to the Tribunal for an 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17651
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order. 

 Where any members of a company are entitled to make an application, any one or more of 

them having obtained the consent in writing of the rest, may make the application on behalf 

and for the benefit of all of them. 

Question 2 

The Registrar, after inspection of the book of accounts of the PQR Ltd., submitted its report with 

further recommendation of investigation into the affairs of the company. Explain the law as to the 

recommendation for further investigation by the registrar (3 Marks ,Oct-18) 

Answer 2 

As per section 208 of the Companies Act, 2013, the Registrar or inspector shall, after the inspection 

of the books of account or an inquiry under section 206 and other books and papers of the company 

under section 207, submit a report in writing to the Central Government along with such documents, 

if any, and such report may, if necessary, include a recommendation that further investigation into 

the affairs of the company is necessary giving his reasons in support. 

 Therefore, the registrar is authorized to submit in its report after conduct of inspection of the 

book of accounts, there commendation for further investigation into the affairs of the company. 

 

Question 3 

A group of creditors of X Limited makes a complaint to the Registrar of Companies. They asserted that  

the management of the company is indulged in destruction and falsification of the accounting records 

of the company. The complainants request the Registrar to take an immediate steps to stop the 

management to tamper with the records. The complaint was received in the morning on 1st January 

2019 and the ROC entered the premises within half an hour for the search.  The course of action that 

can be taken by Registrar are: 

(a) Registrar may enter and search the place where such books or papers are kept and seize 

them 

(b) Registrar may enter and search the place where such books or papers are kept and can 

seize only after obtaining an order from the special court 

(c) Registrar  may enter and search the place where such books or papers are kept  only on the 

order   of the special court 

(d) Registrar may enter and search the place where such books or papers are kept and give an 

opportunity to the company to represent why such documents may not be seized.  

(1 Mark , Mar-19) 

Answer 3 

The Answer is (b) 

 

Question 4 

Mr. Shram, is an employee of the company ABC Limited and investigation is going on him under   the 

provisions of Companies Act, 2013. The company wants to terminate the Mr. Shram on the ground of 

investigation proceeding against him. ABC Ltd. filed the application to tribunal for approval of 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17600
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17601
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termination. However, not received any reply from the tribunal within 30 days of filling an application. 

The company consider it as a deemed approval and terminated Mr. Shram. Examine the given 

situations in the light of the stated facts as per the Companies Act, 2013- 

 Is the contention of company being valid in law? 

 What is remedy available to Mr. Shram? 

 What is remedy available to Mr. Shram, if reply of Tribunal has been received within 30 days of 

   application? (8 Marks , Mar-19) 

Answer 4 

The provision of Section 218 of the Companies Act,  2013,  states  that,  the  company shall require to 

take approval  of  the tribunal  before taking action against the employee if there is any pendency  of 

any proceedings against any person concerned in the conduct and management of the affairs 

company. 

The company shall require approval in the following circumstances: 

 discharge or suspension of an employee; or 

 punishment to  an employee  by dismissal, removal,  reduction in  rank or otherwise; or 

 change in the terms of employment to the disadvantage of employee(s); The Tribunal shall notify its 

objection to the action proposed in writing. 

In case, the company, other body corporate or person concerned does not receive the approval of the 

Tribunal within 30 days of making the application, it may proceed to take the action proposed against 

the employee. That means it can be consider as a deemed approval by the tribunal. 

Appeal to the Appellate Tribunal 

If the company, other body corporate or person concerned is dissatisfied  with  the  objection raised 

by the Tribunal, it may, within a period of 30 days of the receipt of  the notice of the objection, refer  

an appeal to the Appellate Tribunal in such manner and on payment of fees  of  INR  1,000  as per the 

schedule of Fees. 

The decision of the Appellate Tribunal on such appeal shall be final and binding on the  Tribunal  and 

on the company, other body corporate or person concerned. 

In the light of the above stated provisions, following are the answers: 

 Yes, the termination of Mr. Shram made by the company is totally valid in law and 

company can do so by considering deemed approval of tribunal. 

 In this scenario, Mr. Shram has not any remedy available. As per the provision of the  law 

appeal to the appellate tribunal can be made only if the person is dissatisfied with the 

objection raised by the tribunal. Hence, in this case the tribunal has not replied Mr. 

Shram cannot refer an appeal to Appellate Tribunal. 

 In this case, Mr. Shram can refer and appeal to appellate tribunal within 30 days of the 

receiving letter of objection raised by the tribunal and with payment of Fees on Rs.  1,000 

as per schedule of Fees. 

Question 5 

Kumar Ltd. filed a complaint to conduct an inquiry against the past directors who were in whole 

time employment of the company for the entering into an arrangement of business of vested 

interest. Registrar was of the opinion that further information were necessaited to disclose the state 
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of affairs that existed in the company. A notice was served to the company to furnish such 

information. Examine in the light of the given situation, the correct statement of the following as to 

the conduct of enquiry in the said matter- 

(a) No enquiry can be conducted on said business arrangement because past directors are no 

more  part of the Kumar Ltd. 

(b) Enquiry can be conducted by seeking an information by serving notice to the Kumar Ltd and 

all the officers. 

(c) Enquiry can be conducted by seeking required information from the past directors (officers  

who were earlier in employment of the company) and they are bound to furnish 

information and explanation to the best of their knowledge. 

(d) No enquiry can be conducted as central government is authorised to look into the matter. (2 

Marks ,Nov-19) 

Answer 5 

The Answer is (c) 

Question 6 

The members of company with no paid up share capital, filed a complaint against change in the 

management of the company due to which it was likely that the affairs of the company will be 

conducted in a manner that it will be prejudicial to the interest of its 25 members. Total number of 

members of company were 100. On inquiry and investigation of the complaint, having a reasonable 

ground to believe that the transfer or disposal of assets of the company may be against the interests 

of its shareholders. The Tribunal passed an order that such transfer or disposal of assets shall not be 

made during the period of one year of such order. 

Evaluate on the basis of the given facts, the following situations according to the Companies Act, 2013: 

(i) Eligibility of the members to file a complaint.  

(ii) Where if the management dispose of the certain assets in contravention to the order of the 

Tribunal. (8 Marks ,Nov-19) 

Answer 6 

(i) Section 244 of the Companies Act, 2013 provides the eligibility of members who hold the 

right to file the application under section 241 for oppression and mismanagement with the 

Tribunal. These qualification as provided in section 244 ensure that only the persons with 

sufficient interest in the affairs of the company can file the petition under section 241 of the 

Act. According to the section in the case of a company not having a share capital, not less 

than one-fifth of the total number of its members are eligible to make an application before 

the Tribunal. Where any members of a company are entitled to make an application under 

Section 244 (1), any one or more of them having obtained the consent in writing of the rest, 

may make the application on behalf and for the benefit of all of them. 

In the given scenario, requirement of minimum numbers of members is fulfilled i.e. it is more    

than 1/5th of the total number of its members of the company (1/5x 100= 20). So the 

members of the company are eligible to file the petition to tribunal under section 241. 

(ii) According to section 221 of the Companies Act, 2013, if it appears to the Tribunal, on  a 

complaint made by members as specified under section 244(1) that the removal, transfer or 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17654
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disposal of funds, assets, properties of the company is likely to take place in a manner that is 

prejudicial to the interests of its members, Tribunal may order that such transfer, removal or 

disposal shall not take place during such period not exceeding three years  as  may  be 

specified in the order or may take place subject to such conditions and restrictions as the 

Tribunal may deem fit. 

Here in the given case, management disposed of the certain assets within 1 year of such 

order of Tribunal.  So accordingly, the company shall be punishable with fine which shall not  

be less than one lakh rupees but which may extend to twenty-five  lakh  rupees  and  every 

officer of the company who is in default shall be punishable with  imprisonment for  a  term 

which may extend to three years or with fine which shall not be less than fifty thousand 

rupees but which may extend to five lakh rupees, or with both. 

Question 7 

Ultra Ltd. was incorporated on 13th May 2019. After one year of its incorporation the shareholders 

of company came to know that some transaction inside the company was not in accordance with the 

provision of Companies Act and also prejudicial in the interest of company and its members, so some 

shareholder decided to make application to Central Government to conduct investigation into affairs 

of the company by appointing inspect or under the provision of Companies Act, 2013.  

Does application of shareholder can be acceptable under the provision of Companies Act, 2013. 

(a) No, shareholder didn’t have right to make application under Section 210 of Companies Act, 

2013. 

(b) Yes, shareholder after passing special resolution can make application to Central 

government to conduct the investigation under section 210 of Companies Act, 2013. 

(c) Yes, shareholder can make application without special resolution as company business is 

not in interest of company and member. 

(d) No, shareholder even after passing special resolution cannot make application under 

Section 210 of Companies Act, 2013. (2 Marks, Oct-20) 

Answer 7 

The Answer is (b) 

 

Question 8 

Doomed Limited wanted to reduce the rank of Mr. happy (the Chief Operations Officer of the 

company) during the pendency of investigation being conducted on the company on the order of the 

Tribunal as per the provisions of the Act. Doomed Ltd. made an application to Tribunal regarding the 

reduction of the rank of the Mr. happy on 2nd May, 2020 and received objection of the Tribunal on 

29th May, 2020. What course of action / remedy is available to Doomed Ltd. and to Mr. happy as per 

the provisions of the Companies Act, 2013? (8 Marks ,March 2021)  

Answer 8 

As per Section 218 of the Companies Act, 2013, if during the course of any investigation of the  

affairs and other matters of or relating to a company, other body corporate or person under section 

210, section 212, section 213 or section 219 or of the membership and other matters of or relating to 

a company, or the ownership of shares in or debentures of a company or body corporate, or the 

affairs and other matters of or relating to a company, other body corporate or person, under section 
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216;orDuring the pendency of any proceeding against any person concerned in the conduct and 

management of the affairs of a company under Chapter XVI, such company, other body corporate or 

person proposes— 

(i) to discharge or suspend any employee; or 

(ii) to punish him, whether by dismissal, removal, reduction in rank or otherwise; or 

(iii) to change the terms of employment to his disadvantage, the company, other body 

corporate or person, as the case maybe, shall obtain approval of the Tribunal of the action 

proposed against the employee and if the Tribunal has any objection to the action proposed, 

it shall send by post notice thereof in writing to the company, other body corporate or person 

concerned. 

Where if, no objection is received: If the company, other body corporate or person 

concerned does not receive within 30 days of making of application, the approval of the 

Tribunal, then and  only then, the company, other body corporate or person concerned may 

proceed to take against  the employee, the action proposed. 

Where if objection is received: If the company, other body corporate or person concerned is 

dissatisfied with the objection raised by the Tribunal, it may, within a period of thirty days of 

the receipt of the notice of the objection, prefer an appeal to the Appellate Tribunal in  such 

manner  and on payment of such fees as may be prescribed. 

Order of Appellate Tribunal: The decision of the Appellate Tribunal on such appeal shall be 

final and binding on the Tribunal and on the company, other body corporate or person 

concerned. 

In the above question, since the Doomed Ltd. have received the objection of the Tribunal 

within 30 days from the date of making application, so the Doomed Ltd. can prefer an appeal 

against the order of the Tribunal to the Appellate Tribunal within 30 days. No further appeal 

can be preferred against the order of the Appellate Tribunal by the company or the employee 

concerned. 

Therefore, Doomed Limited can prefer an appeal against the order of objection of Tribunal 

within 30 days to the Appellate Tribunal and if the decision of the Appellate Tribunal is 

against Mr. happy, then he cannot appeal further against the order of the Appellate Tribunal. 

Question 9 

 Mr. Atul is an employee of the company ABC Limited and an investigation is going on him under 

the provisions of Companies Act, 2013. The company wants to terminate Mr. Atul on the ground of 

investigation going against him. They have filed the application to tribunal for approval of  

termination. Company has not received any reply from the tribunal within 30 days of filling an 

application. The company consider it as a deemed approval and terminated Mr. Atul. 

 Is the contention of company being valid in law? 

 What remedy is available to Mr. Atul, where no reply is received from the Tribunal 

within 30 days of application? 

 What remedy to Mr. Atul, if reply of Tribunal has been received within 30 days of 

application? (7 Marks, March ‘18) 

Answer 9 

The provision of Section 218 of the Companies Act, 2013 states that, the company shall require to 

take approval of the tribunal before taking action against the employee if there is any pendency of 

any proceedings against any person concerned in the conduct and management of the affairs of 
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the company. 

The company shall require approval in the following circumstances: 

 discharge or suspension of an employee; or 

 punishment to an employee by dismissal, removal, reduction in rank or otherwise; or 

 change in the terms of employment to the disadvantage of employee(s); The Tribunal 

shall notify its objection to the action proposed in writing. 

In case, the company other body corporate or person concerned does not receive the 

approval of the Tribunal within 30 days of making the application, it may proceed to take 

the action proposed against the employee. That means it can be considered as a deemed 

approval by the tribunal. 

Appeal to the Appellate Tribunal: If the company, other body corporate or person 

concerned is dissatisfied with the objection raised by the Tribunal, it may, within a period 

of 30 days of the receipt of the notice of the objection, refer an appeal to the Appellate 

Tribunal in such manner and on payment of fees of ` 1,000 as per the schedule of Fees.  

The decision of the Appellate Tribunal on such appeal shall be final and binding on the 

Tribunal and on the company, other body corporate or person concerned. 

Based upon the above provisions, following are the answers: 

 Yes, the termination of Mr. Atul made by the company is totally valid in law and company can 

do so by considering deemed approval of tribunal. 

 In this scenario, Mr. Atul has no any remedy available. As per the provision of the law appeal 

to the appellate tribunal can be made only if the person is dissatisfied with the objection 

raised by the tribunal. Hence, in this case, the tribunal has not replied, Mr. Atul cannot refer 

an appeal to Appellate Tribunal. 

 In this case, Mr. Atul can refer and appeal to Appellate Tribunal within 30 days of the receiving 

letter of objection raised by the tribunal and with payment of Fees on ` 1,000 as per schedule 

of Fees. 

 

Question 10 

During the investigation, Inspector has reasonable ground to believe that the books and papers 

of a company, are likely to be destroyed. He filed application for the same to the special court 

and seized such books and papers. State which of the following statement is valid in terms of 

the returning of such books and papers of a company by the Inspector: 

(a) It can returned any time after the investigation is over 

(b) within 180th day after such seizure 

(c) After 180th day any time 

(d) Anytime once the inspector is satisfied that no such the books and papers are likely to be 

destroyed. (1 Mark Oct 21) 

Answer 10 

(b) 
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Compromises, Arrangements and Amalgamations 
 

Question 1 

ABC Limited was amalgamated and merged in XYZ Limited. Some workers of ABC Limited refuse   to 

join as workers of XYZ Limited and claim compensation for premature termination of service. XYZ 

Limited resists the claim on the ground that their services are transferred to XYZ Limited by the 

order of amalgamation and merger and, therefore, the workers must join service of XYZ Limited 

and cannot claim any compensation. According to the provisions of the Companies Act, 2013, 

examine whether the workers' contention is correct.  (7 Marks ,Oct-18) 

Answer 1 

An order under section 232 of the Companies Act, 2013 transferring the property, rights and  

liabilities of one company to another does not automatically transfer contracts of personal 

service, which are in their nature, incapable of being transferred and no contract of service is 

thereby created between an employee of the transferor company on the one hand and the 

transferee company on the other. 

In compliance with section 232(1) and (2), the tribunal may by order make a provision for the  

transfer of the employees of the transferor company and the transferee company. And provisions 

shall also be made for any persons who dissent from the compromise or arrangement scheme. 

 

According to the above provisions, the workers/employees and their services cannot be transferred 

without their consent. Tribunal may by order safeguard the interest of the employees workers. 

Therefore, the workers of ABC Ltd. (Transferor) will succeed against XYZ Ltd. 

 

Question 2 

How the compromise or arrangement scheme is adopted by the companies entering into any 

contract under the companies Act, 2013? (3 Marks ,Nov-18) 

Answer 2 

Section 230 of the Companies Act, 2013 deals with the powers of the Tribunal on the filing of 

application for the compromise or arrangement. According to the contract, where a compromise or 

arrangement is proposed between a company and its creditors or any class of them; or a company 

and its members or any class of them, the Tribunal may, on the application of the company,  

creditor, member of the company, or liquidator, may order a meeting of the creditors / class of 

creditors, or of the members/class of members, as the case may be, to be called, held and 

conducted in such manner as the Tribunal directs. Where a meeting is proposed to be called in 

pursuance of an order of the Tribunal, a notice of such meeting shall be sent. 

 Further section 230(4) provides that a notice shall provide that the persons to whom the 

notice is sent may vote in the meeting either themselves or through proxies or by postal ballot 

to the adoption of the compromise or arrangement within one month from the date of receipt 

of such notice. 

 Provided that any objection to the compromise or arrangement shall be made only by persons 

holding not less than ten per cent of the shareholding or having outstanding debt amounting 



 

Chapter 5 Compromises, Arrangements and Amalgamations 

5.2 

 

to not less than five per cent of the total outstanding debt as per the latest audited financial 

statement. 

 Where, at a meeting held, majority representing three-fourths in value of the creditors/class 

of creditors, or of the members/class of members, as the case may be, voting in person or by 

proxy   or by postal ballot, agree to any compromise or arrangement and if such compromise 

or arrangement is sanctioned by the Tribunal by an order, the same shall be binding on the 

company, all the creditors/class of creditors, or of the members/class of members, as the 

case may be, or, in case of a company being wound up, on the liquidator, "appointed under 

this Act or under the Insolvency and Bankruptcy Code, 2016, as the case may be, "and the 

contributories of the company. 

 

Question 3 

ABHI Limited is a wholly owned subsidiary company of ETERNAL Limited. ETERNAL Ltd., makes an 

application for merger of Holding and Subsidiary Companies under the section 232 of the Companies  

Act, 2013. The Company Secretary of the ETERNAL Ltd., states that company cannot apply for merger 

under section 232 of the said Act. In fact said that the company shall have to apply for merger as per 

section 233 i.e. Fast Track Merger. State the correct statement in terms of the validity of the  

difference in the opinion of the Company secretary- 

(a) Opinion of the Company Secretary of the ETERNAL Ltd.  is valid  holding that  merger shall 

be as per section233. 

(b) Opinion of the Company Secretary of the ETERNAL Ltd. is invalid as merger shall be possible 

only as per section232. 

(c) Opinion of the Company Secretary of the ETERNAL Ltd. is invalid as the provisions given for 

fast track merger in the section 233are of the optional nature. 

(d) Opinion of the Company Secretary of the ETERNAL Ltd. is invalid as the provisions given for 

fast track merger in the section 233 can be made between only small companies. (2 

Marks, Mar 19) 

Answer 3 

The Answer is (c) 

 

Question 4 

ABC Limited is a wholly owned subsidiary company of XYZ Limited. The Company wants to make 

application for merger of Holding and Subsidiary Companies under Section 232. The Company 

Secretary of the XYZ Limited is of the opinion that company cannot apply for merger as per section 

232. The company shall have to apply for merger as per section 233 i.e. Fast Track Merger. Examine on 

the validity of the contention made by Company Secretary as per law? (5 Marks ,May-20)  

Answer 4 

As per section 233 (1), notwithstanding the provisions of section 230 and section 232, a scheme of 

merger or amalgamation may be entered between, 2 or more small companies a holding company and 

its wholly-owned subsidiary company. If 100% of its share capitalize held by the holding company, 

except the shares held by the nominee or nominees to ensure that the number of members of 



 

Chapter 5 Compromises, Arrangements and Amalgamations 

5.3 

 

subsidiary company is not reduced below the statutory limit as provided in section 187.such other class 

or classes of companies as may be prescribed. 

 The provisions given for fast track merger in the section 233 are in the optional nature and not 

a compulsion to the company. If a company wants to make application for merger as per 

section 232, it can do so. 

 Hence, here the Company Secretary of the XYZ limited has erred in the law and his contention 

is not valid as per law. The company shall have an option to choose between normal process of 

merger and fast track merger. 

Question 5 

In order to make Robotics Toys Private Limited as its subsidiary, Golden Rays Robots Limited raised 

its investment in Robotics Toys from 40% to 60% of its paid-up capital. From the options given below, 

choose the one which correctly indicates as to when the Robotics Toys shall be considered the 

undertaking of Golden Rays Robots Limited. 

(a) In order that Robotics Toys is considered as one of its undertaking, Golden Rays is required 

to invest more than 10% of its ‘net worth’ calculated as per the audited balance sheet of 

the preceding year or the Robotics Toys must have contributed in generation of 10% of the 

total income of Golden Rays during the previous Financial Year. 

(b) In order that Robotics Toys is considered as one of its undertaking, Golden Rays is required 

to invest more than 20% of its ‘net worth’ calculated as per the audited balance sheet of 

the preceding year or the Robotics Toys must have contributed in generation of 20% of the 

total income of Golden Rays during the previous Financial Year. 

(c) In order that Robotics Toys is considered as one of its undertaking, Golden Rays is required 

to invest more than 25% of its ‘net worth’ calculated as per the audited balance sheet of 

the preceding year or the Robotics Toys must have contributed in generation of 25% of the 

total income of Golden Rays during the previous Financial Year. 

(d) In order that Robotics Toys is considered as one of its undertaking, Golden Rays is required 

to invest more than 30% of its ‘net worth’ calculated as per the audited balance sheet of 

the preceding year or the Robotics Toys must have contributed in generation of 30% of the 

total income of Golden Rays during the previous Financial Year. (2 Marks , March-21)

 

Answer 5 

The Answer is (b) 

 

Question 6 

State which statement is correct as regards the preservation of books and papers of 

amalgamated company: 

(a) It can be disposed any time after 1 year with permission of Board of Directors of 

Transferee Company. 

(b) It can be disposed with permission of Central Government after 5 years 

(c) Not be disposed of without prior permission of the Central Government 
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(d) It cannot be disposed. (1 Mark April 21) 

 

Answer 6 

The Answer is (c) 

 

Question 7 

Long Lasting Ltd. applied to the Tribunal for the approval of proposed merger scheme. State the 

process to be complied with for the approval of the proposed merger scheme drawn by the 

directors of the Long Lasting Ltd. under the Companies Act, 2013. (3 Marks March ‘18) 

Answer 7 

Filing of an application for purpose of reconstruction or companies involving merger/ 

amalgamation or transfer of undertaking, property etc.: Where an application is made to the 

Tribunal under section 230 of the Companies Act, 2013 for the sanctioning of a compromise or an 

arrangement proposed between a company and any such persons as are mentioned in that 

section, and it is shown to the Tribunal— 

(a) that the compromise or arrangement has been proposed for the purposes of, or in 

connection with, a scheme for the reconstruction of the company or companies involving 

merger or the amalgamation of any two or more companies; and 

(b) that under the scheme, the whole or any part of the undertaking, property or liabilities of 

any company (hereinafter referred to as the transferor company) is required to be 

transferred to another company (hereinafter referred to as the transferee company), or is 

proposed to be divided among and transferred to two or more companies,  

the Tribunal may on such application, order a meeting of the creditors or class of creditors or the 

members or class of members, as the case may be, to be called, held and conducted in such 

manner as the Tribunal may direct and the provisions of sub-sections (3) to (6) of section 230 

shall apply mutatis mutandis. 

Circulation of information for the meeting by the merging companies / the companies in respect 

of which a division is proposed: As per section 232(2) where an order has been made by the 

Tribunal as above, merging companies or the companies in respect of which a division is 

proposed, shall also be required to circulate the following for the meeting so ordered by the 

Tribunal, - 

(a) the draft of the proposed terms of the scheme drawn up and adopted by the directors of 

the merging company; 

(b) confirmation that a copy of the draft scheme has been filed with the Registrar; 

a report adopted by the directors of the merging companies explaining effect of 

compromise on each class of shareholders, key managerial personnel, promotors and non-

promoter shareholders laying out in particular the share exchange ratio, specifying any 

special valuation difficulties; 

(c) the report of the expert with regard to valuation, if any; 

(d) a supplementary accounting statement if the last annual accounts of any of the merging 

company relate to a financial year ending more than six months before the first meeting of 

the company summoned for the purposes of approving the scheme. 
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Question 8 

Which amongst the following is a restriction on transferee company in event of merger or 

amalgamation? 

(a) hold any shares in its own name 

(b) hold any shares in the name of any trust on its behalf 

(c) hold any shares in the name of any trust on behalf of any of its subsidiary 

(d) All of the above (1 Mark, April 21)  

 

Answer 8 

The Answer is (d) 

 

Question 9 

An amalgamation has been proposed between Magnum Limited and Micro Limited. A meeting of 

members of Micro Limited was convened under the orders of the Tribunal for the purpose of 

considering the scheme of amalgamation. The company has a paid up share capital of ` 1.50 crore 

consisting of 15,00,000 shares of ` 10 each. The meeting was attended by 500 members holding 

10,00,000 shares. 300 members holding 7,00,000 shares in the aggregate voted for the scheme. 

150 members holding 2,00,000 shares in aggregate voted against the scheme. 50 members 

holding 1,00,000 shares walked out of the meeting in protest from voting. Choose the correct 

statement regarding the validity of the approval of the Scheme based on the provisions of the 

Companies Act, 2013. 

(a) The scheme has not been validly approved because the requisite majority in number has 

not voted in favour of the scheme 

(b) The scheme has not been validly approved because the members who voted in favour of 

the scheme do not hold 7,50,000 shares (3/4ths in value) 

(c) The scheme has not been validly approved because 50 members walked out in protest 

(d) The scheme has been validly approved. (2 Marks Oct 21) 

Answer 9 

(d) 

 

Question 10 

Somnath Ltd. proposed a scheme of compromise and arrangement with the creditors and 

members of the company on 22.03.2021. On the application, Tribunal ordered for the 

meeting to be conducted. Majority agreed to the scheme and was sanctioned by the Tribunal 

by an order passed on 23.4.2021 indicating a date 1.05.2021 for making effective the scheme. 

Identify the correct effective date for the said scheme. 

(a) From the proposed date of the scheme 

(b) From the date of application filed before the Tribunal 

(c) From the date of order passed by the Tribunal 

(d) From the appointed date given in the  Scheme(1 Mark Nov 21) 
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Answer 10 

(d) 

Question 11 

PQR Limited is a listed company engaged in hospitality business (a five star hotel). Due to the 

current pandemic situation and frequent lockdowns, business was in a bad shape. They are on 

the verge of liquidation due to drastic fall in the number of customers, non-happening of 

banquet  events, lesser room occupancy etc. The management proposed one last 

arrangement between the vendors and the company wherein the Annual maintenance 

Contract (AMC) vendors (only creditors for the company)  need to let go 50% of the rate 

mentioned in the contract. This led  to  protest among some of  the  vendors who were not in 

favour of this arrangement. Total value of AMC  vendors amounts  to  Rupees 15 crores. Value 

of protesting vendors amounts to Rupees 80 Lakhs.  Discuss  whether the company  can 

proceed with the arrangement irrespective of protest from few vendors. (8 Marks Nov 21) 

Answer 11 

The proposed scheme involves a compromise or arrangement with the creditors(vendors) and it 

attracts Section 230. Where a compromise or arrangement is proposed between a company and its 

creditors, the tribunal may, on the application of the company or creditor, call a meeting in such 

manner as it may think fit. 

The company shall make an application to the tribunal all material facts relating to the company  

like the  latest financial position of the company, latest auditor’s report. 

If the Tribunal decides to hold a meeting, notice of the same shall be send to the company & its 

creditors individually at the address registered with the company. 

Advertisement of the notice shall be put up in the website of the company and since PQR Ltd is a 

listed company, notice & other documents shall be sent to the Securities and Exchange  Board  

and  stock  exchange where the securities of the company are listed. It shall also be published in 

the newspaper. 

The recipient of notice shall cast their vote either by themselves or through proxies or postal ballots 

to the adoption of the compromise or arrangement within one month from the date of receipt of 

such notice 

Any objection can be raised only by persons not holding less than 10% of the shareholding or 

having outstanding debts amounting to not less than 5% of the total outstanding debts as 

mentioned in the latest audited Financial Statement. Here total outstanding of vendors is Rs. 15 

crores. 5% is Rupees 75 Lakhs. In  the case of PQR Ltd, it is Rupees 80 Lakhs. 

Where a meeting is held, majority of persons representing 3/4th in value of the  creditors, (here 

3/4th  of Rupees 15 crore = Rupees 11 crore 25 Lakhs) agree to the compromise or arrangement 

and if such compromise or arrangement is sanctioned by the Tribunal by an order, the same shall 

be binding on the company & the creditors. 

Hence to conclude, PQR Ltd. can go forward with the arrangement of 50 % payment to vendors 

irrespective   of protest from few vendors. 
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Chapter 6 

Prevention of Oppression and Mismanagement 

Question 1 

Mr. B. Dutt is the Managing Director of Food Plaza Restaurants Private Limited (FPRPL). FPRPL  

was incorporated in furtherance of a Joint Venture Agreement (“JVA”) between Mr. B. Dutt  and 

Jack India Pvt. Limited(JIPL) in 2017, both having 50% of equal share in the said company. FPRPL 

was to be governed by the terms and conditions set out in its Memorandum of Association and its 

Articles of Association. 

During the course, JIPL held the Board meeting, without giving prior notice of such meeting to Mr. 

B. Dutt, took decision to remove Mr. B Dutt with an allegation of mismanagement of fund in 

FPRPL. JIPL pressurized him to sell his shares at Rs. 5 crore, against Rs. 15 crore which is  the  fair 

market price of Mr. B. Dutt shares. 

Advise whether Mr. B. Dutt has right to claim any relief and would he succeed in obtaining relief 

from Tribunal on the ground of oppression by JIPL? (7 Marks ,Nov-18) 

Answer 1 

As per the given instance, the act of JIPL to remove Mr. B Dutt, a Managing director from FPRPL  and 

pressurizing him to sell his shares much below the fair market price is an  act of  oppression and 

violations of Section 241and 242 of the Companies Act,2013. Mr. B Dutt was not given prior notice of 

board meeting and no chance to disprove the false allegations made against him. 

 According to Section 242(2) the Tribunal Without prejudice to the generality of the powers 

under sub-section (1) can order for - 

a. the regulation of conduct of affairs of the company in future; 

b. the purchase of shares or interests of any members of the company by other 

members thereof or by the company; 

c. in the case of a purchase of its shares by the company, the consequent reduction of 

its share capital; 

d. restrictions on the transfer or allotment of the shares of the company; 

e. the termination, setting aside or modification, of any agreement entered between 

the company and the managing director, any other director or  manager, upon  such 

terms  and conditions as may, in the opinion of the Tribunal, be just and equitable in 

the circumstances of the case; 

f. the termination, setting aside or modification of any agreement between the 

company and  any person other than those referred to in clause(e): 

Provided that no such agreement shall be terminated, set aside or modified except 

after due notice and after obtaining the consent of the party concerned; 

g. the setting aside of any  transfer, delivery of goods, payment, execution or other act 

relating  to property made or done by or against the company  within three months 

before the date of the application under this section, which would, if made or done 

by or  against an  individual, be deemed in his insolvency to be a fraudulent 

preference; 

h. removal of the managing director, manager or any of the directors of the company; 

i. recovery of undue gains made by any managing director, manager or director during 
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the period of his appointment as such and the manner of utilisation of the recovery 

including transfer to Investor Education and Protection Fund or repayment to 

identifiable victims; 

j. the manner in which the managing director or manager of the company May be 

appointed subsequent to an order removing the existing managing director or 

manager of the company made under clause(h); 

k. appointment of such number of persons as directors, who may be required by the 

Tribunal to report to the Tribunal on such matters as the Tribunal may direct; 

l. imposition of costs as may be deemed fit by the Tribunal; 

m. Any other matter for which, in the opinion of the Tribunal, it is just and equitable that 

provision should be made. 

The above mentioned case, falls within the purview of the Section 241 and 242 of the 

Companies Act 2013, ensuring that the transfer of shares to the company (JIPL) by the member 

will not effect to the interests of the company or any of its shareholders. It gives broad powers 

to the Tribunal, leading to the establishment of its jurisdiction, even when a separate JVA exist. 

Under Section 242(2) of the Companies Act, 2013, the Tribunal can pass an order for 

purchase of shares/interest of any members of the company by other members thereof or by 

the company if it thinks fit. Mr. B. Dutt can be reappointed by Tribunal as the Managing 

director of the company and it can also issue orders for the future conduct of the company 

along with provision of just and equitable relief to the applicant (i.e. Mr. B Dutt). 

Question 2 

XYZ Ltd. proposed for amalgamation with the PQR Ltd. The issued and paid up capital of XYZ Ltd. is 

Rs. 5 crore consisting of 5,00,000 equity shares of Rs. 100 each. The said company has 500 members. 

It was believed by certain members of the company that the proposed Scheme of amalgamation 

resulting into the transfer and disposal of funds and assets of the company to the transferee, will be 

effecting their interest. So, 80 members holding 10,000 equity shares of the company decided to file 

an application for relief before the Tribunal. 

Examine the given situation in the light of the Companies Act,2013- 

(i) Whether the said petition will be maintainable. 

(ii) In case where it appears to the Tribunal, that such proposal is likely to effect the interest of the 

members, remedy available to the aggrieved members. (5 Marks ,Nov-18) 

Answer 2 

(i) Right to apply for oppression and mismanagement:  As per the provisions of Section 244   of the 

Companies Act, 2013, in the case of a company having share capital, members eligible to apply 

for oppression and mismanagement shall be lowest of the following: 

 100 members; or 

 1/10th of the total number of members; or 

Members holding not less than 1/10th of the issued share capital of the company. The share 

holding pattern of MNC Limited is given as follows: 

 Rs. 5,00,00,000 equity share capital held by 500 members 

The petition alleging oppression and mismanagement has been made by some members as follows: 
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(1) No. of members making the petition – 80 

(2) Amount of share capital held by members making the petition – Rs. 10,00,000 The 

petition shall be valid if it has been made by the lowest of the following: 

100 members; or 

50 members (being 1/10th of 500); or 

Members holding Rs. 50,00,000 share capital (being 1/10th of Rs. 5,00,00,000) 

As it is evident, the petition made by 80 members meets the eligibility criteria specified 

under section 244 of the Companies Act, 2013 as it exceeds the minimum requirement 

of 50 members in this case. Therefore, the petition is maintainable. 

(i) Further section 221 of the Companies Act, 2013 states that where it appears to the Tribunal,   on 

any  complaint made by  such  number of  members  as  specified under sub-section  (1)  of 

section 244  having a reasonable ground to  believe that  the removal, transfer or disposal  of 

funds, assets, properties of the company is likely to take place in a manner that is prejudicial to 

the interests of the company or its shareholders or creditors or in public interest, it may by 

order direct that such transfer, removal or disposal shall not take place during such period not 

exceeding three years as may be specified in the order or may take place subject to such 

conditions and restrictions as the Tribunal may deem fit. 

In case of contravention of order of Tribunal, the company shall be punishable with fine which 

shall not be less than one lakh rupees but which may extend to twenty-five lakh rupees and 

every officer of the company who is in default shall be punishable with imprisonment for a term 

which may extend to three years or with fine which shall not be less than fifty thousand rupees 

but which may extend to five lakh rupees, or with both. 

 

Question 3 

Astistav Private Limited is a company with ten shareholders.  A member holding less than one-tenth of 

the share capital of the company apply to the Tribunal for relief against oppression and 

mismanagement. State whether a member have a right to apply to the tribunal in above situation: 

(a) A single Member cannot apply to the Tribunal for relief against oppression and 

mismanagement 

(b) A member cannot apply as he is holding less than one-tenth of the share capital of the 

company 

(c) A member can apply being one-tenth of the total number of members. 

(d) A member cannot apply as the requirement of atleast hundred members is not complied 

with. (2 Marks ,Mar-19) 

Answer 3 

The Answer is (c) 

 

Question 4 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17654
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The members of company with no paid up share capital, filed a complaint against change in the 

management of the company due to which it was likely that the affairs of the company will be 

conducted in a manner that it will be prejudicial to the interest of its 25 members. Total number of 

members of company were 100. On inquiry and investigation of the complaint, having a reasonable 

ground to believe that the transfer or disposal of assets of the company may be against the interests 

of its shareholders. The Tribunal passed an order that such transfer or disposal of assets shall not be 

made during the period of one year of such order. 

Evaluate on the basis of the given facts, the following situations according to the Companies Act, 2013: 

Eligibility of the members to file a complaint. (4 Marks ,Nov-19) 

Answer 4 

Section 244 of the Companies Act, 2013 provides the eligibility of members who hold the right to file 

the application under section 241 for oppression and mismanagement with the Tribunal. These 

qualification as provided in section 244 ensure that only the persons with sufficient interest in the 

affairs of the company can file the petition under section 241 of the Act. According to the section in 

the case of a company not having a share capital, not less than one-fifth of the total number of its 

members are eligible to make an application before the Tribunal. Where any members of a company 

are entitled to make an application under Section 244 (1), any one or more of them having obtained 

the consent in writing of the rest, may make the application on behalf and for the benefit of all of 

them. 

 In the given scenario, requirement of minimum numbers of members is fulfilled i.e. it is more than 

1/5th of the total number of its members of the company (1/5x 100 = 20). So the members of the 

company are eligible to file the petition to tribunal under section241. 

 

Question 5 

A group of members of XYZ Limited has filed a petition before the Tribunal alleging various acts of 

oppression and mismanagement by the majority shareholders of the company. The Petitioner group 

holds 12% of the issued share capital of the company. During the pendancy of the petition, some of 

the petitioner group holding about 5% of the issued share capital of the company wish to 

disassociate themselves from the petition and they along with the other majority shareholders have 

submitted before the Tribunal that the petition may be dismissed on the ground of non-maintain 

ability. Examine their contention having regard to the provisions of the Companies Act, 2013. (3 

Marks ,July-20) 

Answer 5 

The argument of the majority shareholders that the petition may be dismissed on the ground of non-

main ability is not correct. The proceedings shall continue irrespective of withdrawal of consent by 

some petitioners. It has been held by the Supreme Court in Rajmundhry Electric Corporation vs. V. 

Nageswar Rao, AIR (1956) SC 213 that if some of the consenting members have subsequent to the 

presentation of the petition withdraw their consent, it would not affect the right of the applicant to 

proceed with the petition. Thus, the validity of the petition must be judged on the facts as they were 

at the time of presentation. Neither the right of the applicants to proceed with the petition nor the 

jurisdiction of Tribunal to dispose it of on its merits can be affected by events happening subsequent 

to the presentation of the petition. 
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Question 6 

A group of members holding 380 lakh issued share capital in Zolo Ltd., a listed public company 

having total issued share capital of 15,000 lakhs as per latest financial statements alleged that 

company board of director is conducting an act which is beyond the scope of the articles or 

memorandum of the company without altering the memorandum or articles of the company. They 

make application to tribunal (NCLT) to restrain the company from doing such an act. With reference 

to the provision of Companies Act, 2013 ascertain whether the application will be admitted by 

tribunal (NCLT). (8 Marks ,Oct-20) 

Answer 6 

As according to section 245 of Companies Act, 2013, such number of member  or  members, deposit 

or depositors or any class of them, as the case may be, as are indicated in sub-section (2) may, if they 

are of the opinion that the management or  conduct of the affairs of the company  are being 

conducted in a manner prejudicial to the interests of the company or its members or depositors, file 

an application before the Tribunal on behalf of the members or depositors for seeking an orders, to 

restrain the company  from committing an  act which is  beyond the scope of  or ultra-virus the 

articles or memorandum of the company. 

Requisite number of members to make Application under Section 245(1) for Class Action for 

depositors is as prescribed in rule 84(4) of the National Company Law Tribunal (Second 

Amendment) Rules, 2019. Accordingly, in case of a company having a share capital the 

requisite number of member or members to file an application under section 245(1) shall be:- 

(a) At least five percent. Of the total number of members of the company; or 

(b) one hundred members of the company, whichever is less; or 

(c) In case of a listed company, member or members holding not less than two per cent. 

of the issued share capital of the company. 

 In above case, members holds 2.53% (380/15000*100) of issued share capital of Zolo Ltd. 

which is a listed company make application before tribunal (NCLT). Hence requirement of 

number of members holding more than 2% of issued share capital is complied with. 

Therefore their application can be admitted by NCLT. 

 

Question 7 

B, S, and D hold 33%, 33% and 34% of equity shares of BSD Private Limited respectively. S and D 

are directors and D is looking after the whole of the management and administration of the 

company without being formally appointed as a Managing Director. Since from last three years 

the company is incurring heavy losses and could not declare a dividend. Being aggrieved, B filed 

a complaint before the Tribunal on the grounds of oppression and mismanagement of the 

company such as running of a company continuously in losses, non-declaration of dividend and 

managing the affairs of the company by a director who has not been formally appointed as a 

managing director. The complaint is thereby made soliciting the directors for payment of 

compensation by way of salary to him as like other directors and such other direction as may be 

deemed suitable by the Tribunal to remove oppression and mismanagement of the Company. 

Examine the maintainability of his complaint in law in the light of the provisions of the 

http://ebook.mca.gov.in/notificationdetail.aspx?acturl=6CoJDC4uKVUR7C9Fl4rZdatyDbeJTqg31pbb7OrzvH6efkZAX4UMEFV7f1O135fIIlL3PBJ2vq4ez4dA0S345g%3D%3D
http://ebook.mca.gov.in/notificationdetail.aspx?acturl=6CoJDC4uKVUR7C9Fl4rZdatyDbeJTqg31pbb7OrzvH6efkZAX4UMEFV7f1O135fIIlL3PBJ2vq4ez4dA0S345g%3D%3D
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Companies Act, 2013. (8 Marks April 19) 

Answer 7 

Mr. B has filed a complaint before the Tribunal on the grounds of oppression and 

mismanagement of the BSD Private Limited on the following issues: 

(i) Running of Company continuously in losses: 

As regards obtaining relief from Tribunal, continuous losses cannot, by itself, be regarded 

as oppression (Ashok Betelnut Co. P. Ltd. vs. M.K. Chandrakanth). 

(ii) Non declaration of dividend: 

Failure to declare dividends or payment of low dividends also does not amount to 

oppression. (Thomas Veddon V.J. (v) Kuttanad Robber Co. Ltd). 

(iii) Managing the affairs of the Company by a director who has not been formally appointed 

as a Managing Director: 

Where a person without being so appointed, was acting as a Managing Director and was 

discharging his functions as such, whether with or without the knowledge of the 

members, a member cannot claim that it was an act of oppression, by filing an application 

with the Tribunal. 

(iv) Payment of Compensation by way of Salary 

Mr. B has filed a complaint soliciting the direction for payment of compensation by way of 

salary to him as like other directors and such other directions as may be deemed suitable 

by the Tribunal to remove oppression and mismanagement of the Company. But as per 

decided case laws, shareholders can share the dividend of the Company, if it is declared 

but cannot seek directions to be compensated. The payment of salary is a question that 

concerns the Board of Directors and not the Tribunal. 

Hence, Mr. B neither may succeed in getting any relief from Tribunal nor getting any 

compensation by way of salary. 

Question 8 

The members of company with no paid up share capital, filed a complaint against change in the 

management of the company due to which it was likely that the affairs of the company will be 

conducted in a manner that it will be prejudicial to the interest of its 25 members. Total number 

of members of company were 100. On inquiry and investigation on the complaint, having a 

reasonable ground to believe that the transfer or disposal of assets of the company may be 

against to the interests of its shareholders. The Tribunal passed an order that such transfer or 

disposal of assets shall not be made during one year of such order. 

Evaluate on the basis of the given facts, the following situations according to the Companies 

Act, 2013: 

(i) Eligibility of the members to file a complaint. 

(ii) Where if the management dispose of the certain assets in contravention to 

the order of the Tribunal (5 Marks March ‘18) 
 

Answer 8 

(i) Section 244 of the Companies Act, 2013 provides the eligibility of members who hold the right 



 

Chapter 6 Prevention of Oppression and Mismanagement 

6.7 

 

to file the application under section 241 for oppression and mismanagement with the 

Tribunal. These qualification as provided in section 244 ensure that only the persons with 

sufficient interest in the affairs of the company can file the petition under section 241 of the 

Act. According to the section in the case of a company not having a share capital, not less than 

one-fifth of the total number of its members are eligible to make an application before the 

Tribunal. Where any members of a company are entitled to make an application under Section 

244 (1), any one or more of them having obtained the consent in writing of the rest, may 

make the application on behalf and for the benefit of all of them. 

In the given scenario, requirement of minimum numbers of members is fulfilled i.e. it is more 

than 1/5th of the total number of its members of the company (1/5x 100= 20). So the 

members of the company are eligible to file the petition to tribunal under section 241. 

However, the Tribunal may, on an application made to it in this behalf, waive all or any of the 

requirements specified in section 244, so as to enable the members to apply under section 

241. 

(ii) According to section 221 of the Companies Act, 2013, if it appears to the Tribunal, on a 

complaint made by members as specified under section 244(1) that the removal, transfer or 

disposal of funds, assets, properties of the company is likely to take place in a manner that is 

prejudicial to the interests of its members, Tribunal ordered that such transfer, removal or 

disposal shall not take place during such period not exceeding three years as may be specified 

in the order or may take place subject to such conditions and restrictions as the Tribunal may 

deem fit. 

Here in the given case, management disposed of the certain assets within 1 year of such order 

of Tribunal. So accordingly, the company shall be punishable with fine which shall not be less 

than one lakh rupees but which may extend to twenty-five lakh rupees and every officer of the 

company who is in default shall be punishable with imprisonment for a term which may 

extend to three years or with fine which shall not be less than fifty thousand rupees but which 

may extend to five lakh rupees, or with both. 

 

Question 9 

Mansi Ltd. with the issued and paid up capital of  Rs.  8 crores consisting of 8,00,000  equity 

shares   of Rs. 100 each, has 600 members. A petition was submitted before the Tribunal signed 

by 65 members holding 20,000 equity shares of the company for the purpose of relief against 

oppression and mismanagement by the majority shareholders. Examining the below situations  in 

the  light  of  the provisions of the Companies Act, 2013: 

(i) Whether the petition filed by the signed members is maintainable. 

(ii) If subsequently 40 members, who had signed the petition, withdrew their consent. The 

impact on the  maintainability of the above petition. (8 Marks April 19) 

Answer 9 

Right to apply for oppression and mismanagement: As per the provisions of Section 244 of the 

Companies Act, 2013, in the case of a company having  share  capital,  members eligible to  

apply for oppression and mismanagement shall be lowest of the following: 

100 members; or 

1/10th of the total number of members; or 
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Members holding not less than 1/10th of the issued share capital of the 

company. The share holding pattern of Mansi Limited is given as follows: 

Rs. 8,00,00,000 equity share capital held by 600 members 

Particulars of the petition alleging oppression and mismanagement made by members are as 

follows: 

(i) No. of members making the petition – 65 

(ii) Amount of share capital held by members making the petition – Rs. 

20,00,000 The petition shall be valid if it has been made by the lowest of the 

following: 

100 members; or 

60 members (being 1/10th of 600); or 

Members holding Rs. 80,00,000 share capital (being 1/10th of Rs. 8,00,00,000) 

As it is evident, the petition made by 65 members meets the eligibility  criteria  specified  under 

section 244 of the Companies Act, 2013 as it exceeds the minimum requirement of 60 members 

in this case. Therefore, the petition is maintainable. 

The consent to be given by a shareholder is reckoned at the beginning of the proceedings. The 

withdrawal of consent by any shareholder during the course of proceedings shall not affect the 

maintainability of the petition [Rajahmundry Electric Corporation Vs. V. Nageswar Rao A.I.R.]. 

 

Question 10 

ABC Private Limited is a company with  10 shareholders. Mr. X, a member holding less than  

1/10th  of  the share capital applied to the Tribunal for relief against oppression and 

mismanagement. State the correct answer according to the provisions of the Companies Act, 

2013. 

(a) Mr. X singly cannot apply for relief against oppression and mismanagement. 

(b) Mr. X holding less than 1/10th of share capital, cannot apply for relief against oppression 

and mismanagement 

(c) Mr. X , being single and holding less than 1/10th of share capital, therefore cannot apply 

for relief against oppression and mismanagement 

(d) Mr. X can apply for relief as condition of  the requirement of  holding of 1/10th  of  the 

total number  of members is satisfied. (1 Mark Nov 21) 

 

Answer 10 

(d) 
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Chapter 7 

Winding Up 

Question 1 

LED Bulb Ltd., has made default in filing financial statements and annual returns for a continuous 

period of 4 financial years ending on 31st March, 2018. The Registrar of Companies having 

jurisdiction approached the Central Government to accord sanction to present a petition to Tribunal 

(NCLT) for the winding up of the company on the above ground under Section 272 of the Companies 

Act, 2013 

Examine the validity of the RoC move, explaining the relevant provisions of the Companies Act, 2013. 

State the time limit for passing an order by the Tribunal under Section 273 of the Companies Act, 

2013? (2 Marks , Oct-18) 

 

Answer 1 

Validity of RoC’s action: According to Section 271(d) of the Companies Act, 2013, a Company may, 

on a petition under Section 272, be wound up by the Tribunal, if the Company has made a default in 

filing with the Registrar its financial statements or annual returns for immediately preceding five 

consecutive financial years. 

 

 In the instant case, the move by RoC to present a petition to Tribunal for the winding up of 

LED Bulb Ltd. is not valid as the Company has made default in filing financial statements and 

annual returns for a continuous period of 4 financial years ending on 31
st March, 2018. 

 Time limit for passing of an Order under section 273: An order under section 273 of the Act 

shall be made within ninety days from the date of presentation of the petition. 

 

Question 2 

When can a winding up order not be called a notice of discharge? 

(a) when the business of the company is continued 

(b) when the business of the company is closed since 2 years. 

(c) On the discretion of the management 

(d) Till the appointment of a provisional liquidator (1 Mark ,Mar-19) 

Answer 2 

The Answer is (a) 

 

Question 3 

AMC Ltd. was ordered to be wound up compulsory by an order dated 10th March, 2019 by the 

Tribunal. The official liquidator who has taken control for the assets and other records of the 

company has noticed the following: 

The Managing Director of the company has sold certain properties belonging to the company to a 
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private company in which his son was interested causing loss to the company to the extent of INR 

50 lakhs. The sale took place on 15th October, 2018. 

Examine what action the official liquidator can take in this matter, having regard to the provisions 

of the Companies Act, 2013. (4 Marks , Mar-19) 

 

Answer 3 

The official liquidator can invoke the provisions contained in Section 328 of the Companies Act, 2013 

to recover the sale of assets of the company. According to Section 328, if the Tribunal is satisfied that 

there is a preference transfer of property, movable or immovable, or any delivery of goods, payment, 

execution made, taken or done by or against a company within six months before making winding up 

application, the Tribunal may order as it may think fit and may declare such transaction invalid and 

restore the position. 

 Since in the present case, the sale of immovable property took place on 15th October,  2018 

and the company went into liquidation on 10th March, 2019 i.e., within 6 months before the 

winding up of the company and since the sale has resulted in a loss of INR 50 lakhs to the 

company. 

 The official liquidator will be able to succeed in proving the case under Section 328 by way of 

fraudulent preference as the property was sold to a private company in which the son of the 

ex-managing director was interested. 

 Hence, the transaction made will be regarded as invalid and restore the position of the 

company as if no transfer of immovable property has been made. 

 

Question 4 

Infra Ltd. was winded up by an order of Tribunal dated 10th March, 2019 by the Tribunal. The 

appointed official liquidator of the company noticed that the MD of the Infra Ltd. had sold  certain  

properties  belonging to the company to a Supra Pvt. Ltd. in which his brother  was  interested  on  

15th  October, 2018. This caused loss to the Infra Ltd. to the extent of INR 60 lakhs. Examine the 

course of action, the official liquidator can take in this matter. 

(1) The official liquidator can recover the sale of assets of the company as per the Section 328 

of the Companies Act, 2013 

(2) The transaction made will be regarded as invalid and restore the position of the company. 

(3) This transaction made will be regarded as valid as being made under ordinary course of its  

business. 

(a) Only statement (1) is correct 

(b) Only statement  (2)  is correct 

(c) Only statement  (3)  is correct 

(d) Statements (1) & (2) are correct   (2 Marks ,Nov-19) 

Answer 4 

The Answer is (d) 
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Question 5 

Infra Ltd. was winded up by an order of Tribunal dated 10th March, 2019 by the Tribunal. The 

appointed official liquidator of the company noticed that the M D of the Infra Ltd. had sold certain 

properties belonging to the company to a Supra Pvt. Ltd. in which his brother was interested on 15th 

October, 2018. This caused loss to the Infra Ltd. to the extent of INR 60 lakhs. Examine the course of 

action, the official liquidator can take in this matter. 

(1) The official liquidator can recover the sale of assets of the company as per the Section 328 

of the Companies Act, 2013 

(2) The transaction made will be regarded as invalid and restore the position of the company. 

(3) This transaction made will be regarded as valid as being made under ordinary course of its 

business. 

(a) Only statement (1) is correct 

(b) Only statement (2)is correct 

(c) Only statement (3)is correct 

(d) Statements (1)&(2) are correct   (2 Marks , May -20) 

Answer 5 

The Answer is Option (d) 

Question 6 

When can an application be made to Tribunal for constitution of a winding up committee to assist  

and monitor the progress of liquidation proceedings by the Company Liquidator in carrying out the 

function? 

(a) Within two weeks from the date of passing of winding up order 

(b) Within three weeks from the date of passing of winding up order 

(c) Within four weeks from the date of passing of winding up order 

(d) None of the above.  (1 Mark , May-20) 

Answer 6 

The Answer is Option (b) 

 

Question 7 

 XYZ Limited is being wound up by the tribunal. All the assets of the company have been charged    to 

the company’s bankers to whom the company owes Rs. 5 crores. The company owes following 

amounts to others: 

 Dues to workers – Rs. 1,25,00,000 

 Taxes Payable to Government – Rs. 30,00,000 

 Unsecured Creditors – Rs.60,00,000 

You are required to compute with the reference to the provision of the Companies Act, 2013 the 

amount each kind of creditors is likely to get if the amount released by the official liquidator from the 

secured assets and available for distribution among creditors is only Rs.4,00,00,000/-( 8 Marks , Oct 
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20) 

 

Answer 7 

Section 326 of the Companies Act, 2013 talks about the overriding preferential payments to be made 

from the amount realized from the assets to be distributed to various kind of creditors. According to 

the proviso given in the section 326 the security of every secured creditor shall be deemed to be 

subject to a pari passu change in favor of the workman to the extent of their portion. 

 Workman’s Share to Secured Asset = 𝐴𝑚𝑜𝑢𝑛𝑡 𝑅𝑒𝑙𝑒𝑎𝑠𝑒𝑑∗𝑊𝑜𝑟𝑘𝑚𝑎𝑛′ 𝑠𝐷𝑢𝑒𝑠𝑊𝑜𝑟𝑘𝑚𝑎𝑛′𝑠𝐷𝑢𝑒𝑠+𝑆𝑒𝑐𝑢𝑟𝑒𝑑 𝐿𝑜𝑎𝑛  

 Workman’s Share to Secured Asset = 4,00,00,000∗1,25,00,0001,25,00,000+5,00,00,000 

4,00,00,000 * 
15 

 Workman’s Share to Secured Assets = 80,00,000 

 Amount available to secured creditor is Rs. 400 Lakhs – 80 Lakhs = 320 Lakhs 

 Hence, no amount is available for payment of government dues and unsecured creditors. 

 

Question 8 

Insincere Limited on 22nd May, 2020 mortgaged one of the freehold land of the company in the 

favor of the bank, from which Mr. Daman, a director of the company had taken housing loan for his 

residential purpose. Since Insincere Ltd. had been running in losses and was unable to honor the 

liabilities due towards the other creditors. As, the Board of Directors of the company was aware of 

the financial crisis faced by the Insincere Ltd. and of creation of a mortgage in order to give 

preference to Mr. Daman over other creditors. On 23rd September, 2020 some creditors of the 

company filed a petition for the winding up before Tribunal. It passed an order for the winding up of 

the company on 5th November, 2020. Discuss on the nature of the transaction of mortgage created 

with bank in the given circumstances in the light of the Companies Act, 2013 (8 Marks , March-21) 

Answer 8 

As per Section 328 of the Companies Act, 2013,where a company has given preference to a person 

who is one of the creditors of the company or a surety or guarantor for any of the debts or other  

liabilities of the company, and the company does anything or suffers anything done which has the 

effect of putting that person into a position which, in the event of the company going into 

liquidation, will be better than the position he would have been in if that thing had not been done 

prior to six months of making winding up application, the Tribunal, if satisfied that, such transaction 

is a fraudulent preference may order as it may think fit for restoring the position to what it would 

have been if the company had not given that preference. 

 If the Tribunal is satisfied that there is a preference transfer of property, movable or immovable, or 

any delivery of goods, payment, and execution made, taken or done by or against a company 

within six months before making winding up application, the Tribunal may order as it may think 

fit and may declare such transaction invalid and restore the position. 

 

 In the question, the company had created a legal mortgage on 22nd May, 2020 and the creditors 

made a petition for winding up of the company on 23rd September, 2020, so the above transaction 

of creation of legal mortgage on the freehold land of the company falls within the ambit of section 
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328 of the Act. 

 Therefore, creation of mortgage of the freehold land of the company is the transaction covered 

under the fraudulent preference since the mortgage is created 6 months preceding the date of 

making of winding up petition and therefore, the Tribunal may order as it may think fit and may 

declare such transaction on creation of mortgage as invalid and restore the position. 

 

Question 9 

The Tribunal while passing an order of winding up of a company, for advising the company 

liquidator and to report to the Tribunal on winding up matters may direct for constitution of 

– 

(a) Audit committee 

(b) Advisory committee 

(c) Standing committee 

(d) Liquidation committee (1 Mark ,April 21 ) 

 

Answer 9 

The Answer is Option (b) 

 

Question 10 

Skyline Ltd. was ordered to be wound up compulsory on a petition filed on 10th 

February, 2018 before Tribunal. The official liquidator who has taken control for the 

assets and other records of the company has noticed that the Managing Director of 

the company has transferred certain properties belonging to the company to one of its 

creditor “Vansh (Pvt.) Ltd”, in which his son was interested. This was causing huge 
monetary loss to the company. The sale took place on 15th September, 2017. 

(i) Examine what action the official liquidator can take in this matter having 

regard to the provisions of the Companies Act, 2013. 

(ii) Determine the rights and liabilities of fraudulently preferred persons by 

mortgage of charge of property to him to secure the company’s debt.  (6 

Marks March ‘18) 

Answer 10 

(i) The official liquidator can invoke the provisions contained in Section 328 of the 

Companies Act, 2013 to recover the sale of assets of the company. According to 

Section 328, if the Tribunal is satisfied that there is a preference transfer of 

property, movable or immovable, or any delivery of goods, payment, execution 

made, taken or done by or against a company within six months before making 

winding up application, the Tribunal may order as it may think fit and may 

declare such transaction invalid and restore the position. 

Since in the present case, the sale of immovable property took place on 15 th 

September, 2017 and the company went into liquidation on an application fil ed 

on 10th February, 2018 i.e., within 6 months of making winding up application 
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and such transfer of property has resulted a loss to the company. 

The official liquidator will be able to succeed in proving the case under Section 

328 by way of fraudulent preference as the property was sold to a Vansh (Pvt.) 

company, a creditor in which the son of the ex-managing director was interested. 

Hence, the transaction made will be regarded as invalid and restore the position 

of the company as if no transfer of immovable property has been made. 

(j) Determination of rights and liabilities of fraudulently preferred persons: 

According to section 331 of the Companies Act, 2013, where a company is being 

wound up and anything made, taken or done after the commencement of this 

Act is invalid under section 328 as a fraudulent preference of a person interested 

in property mortgaged or charged to secure the company’s debt, then, without 
prejudice to any rights or liabilities arising, apart from this provision, the person 

preferred shall be subject to the same liabilities, and shall have the same rights, 

as if he had undertaken to be personally liable as a surety for the debt, - 

 to the extent of the mortgage or charge on the property, or 

 the value of his interest, 

whichever is less. 

 

Question 11 

Who shall make an application to the Tribunal for constitution of a winding up committee to 

assist and monitor the progress of liquidation proceedings by the Company Liquidator in 

carrying out the function? 

(a) No application required 

(b) Company Liquidator 

(c) Management 

(d) Members (1 Mark , April 19) 

 

Answer 11 

The Answer is Option (b) 

 

Question 12 

Skyline Ltd. was ordered to be wound up compulsory on  a petition  filed  on 10th  February,  

2018 before Tribunal. The official liquidator who has taken control for  the  assets  and other  

records  of the company has noticed that the Managing Director of the company has 

transferred certain properties belonging to the company to one of its creditor “Vansh (Pvt.) Ltd”, 
in which his son was interested. This was causing huge monetary loss to the company. The sale 

took place on 15th September, 2017. 

(i) Examine what action the official liquidator can take in this matter having regard  to  

the provisions of the Companies Act, 2013. 

(ii) Determine the rights and liabilities of fraudulently preferred persons by mortgage of 

property 
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to him  to secure  the company’s debt. (8 Marks April 19) 

Answer 12 

(i) The official liquidator  can invoke  the  provisions  contained in Section 328  of the  

Companies Act, 2013 to recover the sale of assets of the company. According to Section  328,  

if  the Tribunal is satisfied that there is a preference transfer of property,  movable or 

immovable, or  any delivery of goods, payment, execution made, taken or done by or against  

a  company within six months before making winding up application, the Tribunal may order 

as it may think fit and may declare such transaction invalid and restore the position. 

Since in the present case, the sale of immovable property took place on 15th September, 

2017 and the company went into liquidation on an application filed on 10th February,  2018  

i.e., within 6 months of  making winding up application and such transfer  of property  has 

resulted   a loss to the company. 

The official liquidator will be able to succeed in proving the case under Section 328 by way of 

fraudulent preference as the property was sold to a Vansh (Pvt.)  company, a creditor in which 

the son of the ex-managing director was interested. 

Hence, the transaction made will be regarded as invalid and restore the position of the 

company as if no transfer of immovable property has been made. 

(ii) Determination of rights and liabilities of fraudulently preferred  persons:  According to  

section 331 of the Companies Act, 2013, where a company is being wound up and anything 

made, taken or done after the commencement of this Act is invalid under section 328 as a 

fraudulent preference of a person interested in property mortgaged or charged to secure the 

company’s debt, then, without prejudice to any rights or liabilities arising, apart from this 

provision, the person preferred shall be subject to the same liabilities, and shall have  the  

same rights,  as if  he had undertaken to be personally liable as a surety for the debt,- 

a. to the extent of the mortgage or charge on the property, or 

b. the value of his 

interest, whichever is less. 

 

Question 13 

Datavision Ltd. was ordered for winding up by the Tribunal. Raman, a provisional liquidator 

was appointed by the Tribunal amongst the panel of the insolvency professionals registered 

with the Insolvency and Bankruptcy Board of India (IBBI). Raman was supposed to file a 

declaration disclosing a conflict of interest or lack of independence in respect of his 

appointment, if any within the prescribed time. However, Raman deliberately did not filed 

such declaration. 

Actually Raman was having interest in the company, since his wife is holding the position of 

Whole Time Director in that company. 

Answer the following questions: 

(i) After appointment as a provisional liquidator, in what time, he is  required to file a  

disclosure  of conflict of interest/ lack of  independence, if any? (3 Marks Oct 21) 

(ii) To whom such disclosure is required to be filed by the provisional liquidator? (3 

Marks Oct 21) 

(iii) What are the consequence, if the provisional liquidator do not submit such 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17766
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disclosure? (2 Marks Oct 21 ) 

Answer 13 

(i)  Section 275(6) provides that on appointment as provisional liquidator or Company 

Liquidator, as the case may be, such liquidator shall file a declaration within seven days 

from the date of appointment in the prescribed form disclosing conflict of interest or lack 

of independence in respect of his appointment, if any, with the Tribunal and such obligation 

shall continue throughout the term of his appointment. 

Thus, the disclosure of interest / independence has to be filed by the provisional liquidator 

within 7 days from the date of appointment. The order given by the Tribunal may provide 

the date of appointment. If no such date has been mentioned in the order by the Tribunal, 

the  date of the order may be treated as date of appointment. 

(ii) Section 275(6) provides that on appointment as provisional liquidator or Company 

Liquidator, as the case may be, such liquidator shall file a declaration within seven days 

from the date of appointment in the prescribed form disclosing conflict of interest or lack 

of independence in respect of his appointment, if any, with the Tribunal and such 

obligation shall continue throughout the term of his appointment. 

Thus, the disclosure of interest / independence has to be filed by the Provisional Liquidator 

with the Tribunal. 

(iii) Section 276(1) provides that the Tribunal may, on a reasonable cause being shown and for 

reasons to be recorded in writing, remove the provisional liquidator or the Company  

Liquidator, as the case may be, as liquidator of the company on ground, of conflict of 

interest or lack of independence during the term of his appointment that would justify 

removal. 

Thus the liquidator has to be independent and should not have the conflict of interest. In the 

given case Raman’s wife is already holding the post of Whole Time Director in the company, 
which can vitiate the independence of the liquidator. Further Raman, has deliberately not 

filed such declaration before the Tribunal. Hence the Tribunal after having such info rmation, 

can remove him. 

 

Question 14 

XYZ Ltd is being wound up by the Tribunal. The Company’s dues to the different categories of  

people are as below : 
 

Particulars Amount 

Security of a secured creditor 10,00,000 

Workmen’s due less than 2 years 3,60,000 

Workmen’s dues more than 2 years 2,40,000 

Secured creditors 10,00,000 

How should  the amount realised be utilised for making payments? (8 Marks Nov 21) 

Answer 14 

Section 326 provides that following debts shall be paid in priority to all other debts, in case of 

winding up of     a company: 

(a) workmen’s dues 
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(b) where a secured creditor has realized a secured asset, so much of the debts due to such 

secured creditor as could not be realized by him or the amount of the workmen’s portion in  

his security (if  payable under the law), whichever is less, pari passu with the workmen’s dues. 

 

Following sums due from a company to its workmen which are payable for a period of 2 years 

preceding the winding up order or such other period as may be prescribed shall be paid in priority 

to all other debts (i) all wages or salary of any workman in respect of services rendered to the 

company (ii) all accrued holiday remuneration becoming payable to any workman, within a  period 

of  thirty days of  sale of  assets and shall  be subject to such charge over the security of secured 

creditors as may be prescribed. 

The debts payable above shall be paid in full before any payment is made to  secured  creditors  and 

thereafter debts payable under that sub section shall be  paid in full,  unless the assets are 

insufficient to meet them, in which case they shall abate in equal proportions. 

Based on the above provisions, computation of amount utilised & balance outstanding is as below: 
 

 

1,23,871 = 2,40,000/(2,40,000+10,00,000)*6,40,000 

5,16,129 = 10,00,000/(2,40,000+10,00,000)*6,40,000 
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Chapter 8 

Companies incorporated outside India 

Question 1 

X Inc, a foreign company, registered in UK and carrying on Trading Activity, with Principal Place of 

Business in Chennai. Since the company did not obtain registration or make arrangement to file 

Return, registrar having jurisdiction, intends to serve show cause notice on the Foreign Company. As 

Standing Counsel for the department, advise the registrar on valid service of notice (2 Marks , Nov-18) 

Answer 1 

According to section 383 of the Companies Act, 2013, any process, notice, or other document  

required to be served on a foreign company shall be deemed to be sufficiently served, if addressed to 

any person whose name and address have been delivered to the Registrar under section 380 of the 

Companies Act, 2013, and left at, or sent by post to, the address which has been so delivered  to the 

Registrar or by electronic mode. Hence, the registrar may serve the show cause notice by following 

the above provisions. 

Question 2 

Surya Ltd., incorporated and registered in New Delhi with a foreign shareholding more than 50% due to 

liberalization in Foreign Direct Investment (FDI) policy. State the correct statement as to the status of 

the Surya Ltd. 

(a) Surya limited shall not considered as foreign source because of its registration in India. 

(b) Surya Ltd would be ‘foreign source’ have foreign shareholding more than 50% of foreign 

company. 

(c) Surya Ltd would be ‘foreign source’ have foreign contribution through various international 

agencies. 

(d) Both (b) &(c)  (2 Marks ,Mar-19) 

Answer 2 

The Answer is (b) 

 

Question 3 

(i) As per provisions of the Companies Act, 2013, what is the status of XYZ Ltd., a Company 

incorporated in London, U.K., which has a share transfer office at Mumbai? 

 

(ii) ABC Ltd., a foreign company having its Indian principal place of business at Kolkata, West Bengal 

is required to deliver various documents to Registrar of Companies under the provisions of the 

Companies Act, 2013. You are required to state, where the said company should deliver such 

documents. (4 Marks ,Mar-19) 

Answer 3 

 In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 a 

“foreign company” means any company or body corporate incorporated outside India which: 



 

Chapter 8 Companies incorporated outside India 

8.2 

 

(a) Has a place of business in India whether by  itself  or  through  an agent, physically or 

through electronic mode; and 

(b) Conducts any business activity in India in any other manner 

According to section 386 of the Companies Act, 2013, for the purposes of Chapter XXII of 

the Companies Act, 2013 (Companies incorporated outside India), “Place of business” 
includes a share transfer or registration office. 

From the above definition, the status of XYZ  Ltd. will be that  of a foreign  company as it is 

incorporated outside India, has a place of business in India and it  may be presumed  that it 

carries on a business activity in India. 

Question 4 

Vision Ltd., a foreign Company incorporated in Singapore, appointed Mr. X as a representative in India  

for the management of place of business in India. Due to un–satisfactory services of Mr. X, Vision Ltd. 

replaced him and appointed Mr. Y. Vision Ltd. is required to comply with which of the following 

requirement-(2 Marks , Nov-19) 

(a) Vision Ltd. shall file return to  the Registrar  of Company in India,  within 30 days  of the 

appointment  of Mr. Y 

(b) Vision Ltd. being a foreign co. in Singapore does not require to give any such intimation of 

replacement/ change made for management of place of business in India 

(c) Vision Ltd. shall intimate of such alteration at the place where its registered within 15 days  

from  such alteration. 

(d) Vision Ltd. shall file return to the Registrar,  within 1 month of  such alteration as to  

appointment of Mr. Y  

Answer 4 

The Answer is (a) 

 

Question 5 

Determine the legal positions in the given situations: 

As per provisions of the Companies Act, 2013, what is the status of XYZ  Ltd., a Company incorporated 

in London, U.K., which has a share transfer office at Mumbai? (2 Marks ,Nov-19) 

Answer 5 

In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 a 

“foreign company” means any company or body corporate incorporated outside India which: 

(a) Has a place of business in India whether by itself or through an agent, physically or through 

electronic mode; and 

(b) Conducts any business activity in India in any other manner 

According to section 386 of the Companies Act, 2013, for the purposes of Chapter XXII of the 

Companies Act, 2013 (Companies incorporated outside India), “Place of business” includes a 

share transfer or registration office. 
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From the above definition, the status of XYZ Ltd. will be that of a foreign company as it is incorporated 

outside India, has a place of business in India and it may be presumed that it carries on a business 

activity in India. 

 

Question 6 

Determine the legal positions in the given situations: 

ABC Ltd., a foreign company having its Indian principal place of business at Kolkata, West Bengal is 

required to deliver various documents to Registrar of Companies under the provisions of the 

Companies Act, 2013. Advise, ABC  Ltd. as to submission of desired documents to ROC. (3 Marks , Nov-

19) 

Answer 6 

The Companies Act, 2013 vide section 380  provides  that  every  foreign company is required  to 

deliver to the Registrar for registration, within 30 days of the establishment of office in India, 

documents which have been specified therein. According to the Companies (Registration of Foreign 

Companies) Rules, 2014, any document which any foreign company is required to deliver to the 

Registrar shall be delivered to the Registrar having jurisdiction over New Delhi. 

 

Question 7 

Videshi Ltd., a foreign company established with a principal place of business at Kolkata, West 

Bengal. The company delivered various documents to Registrar of Companies. State the 

number of days and place where the said company shall deliver such documents: 

(a) Within 15 days to the Central Government  

(b) Within 15 days to the Registrar having jurisdiction over New Delhi 

(c) Within 30 days to the Registrar having jurisdiction over West Bengal 

(d) Within 30 days to the Registrar having jurisdiction over New Delhi (1 Mark ,May-20) 

Answer 7 

Answer is Option (d) 

 

Question 8 

Determine the legal positions in the given situations: 

As per provisions of the Companies Act, 2013, what is the status of XYZ Ltd., a Company 

incorporated in London, U. K., which has a share transfer office at Mumbai? (2 Marks, May-20) 

Answer 8 

Interms of the definition of a foreign company under section 2(42 ) of the Companies Act, 2013 

a “foreign company” means any company or body corporate incorporated outside India which: 

(a) Has a place of business in India whether by itself or through an agent, physically or 

through electronic mode; and 
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(b) Conducts any business activity in India in any other manner 

 According to section 386 of the Companies Act, 2013, for the purposes of Chapter XXII of 

the Companies Act, 2013 (Companies incorporated outside India), “Place of business” 
includes a share transfer or registration office. 

 From the above definition, the status of XYZ Ltd. will be that of a foreign company as it 

is in corporate outside India, has a place of business in India and it may be presumed 

that it carries on a business activity in India. 

 As per section 389 of the Companies Act, 2013, no person shall issue, circulate or 

distribute in India any prospectus offering for subscription in securities of a company 

incorporated or to be incorporated outside India, whether the company has or has not 

established, or when formed will or will not establish, a place of business in India, 

unless before the issue, circulation or distribution of the prospectus in India, a copy 

there of certified by the chairperson of the company and two other directors of the 

company as having been approved by resolution of the managing body has been 

delivered for registration to the Registrar  and the prospectus states on the face of it 

that a copy has been so delivered, and there is endorsed on or attached to the copy, 

any consent to the issue of the prospectus required by section 388 and such documents 

as may be prescribed under Rule 11 of the Companies (Incorporated outside India)  

Rules, 2014. 

Question 9 

Determine the legal positions in the given situations:  

Abroad Ltd. a foreign company without establishing a place of business in India, issued 

prospectus for subscription of securities in India. Being a consultant of the company, advise on 

the validity of such an issue of prospectus by Abroad Ltd.  (3 Marks ,May 20) 

Answer 9 

 Accordingly, in the given situation, issue of prospectus by the Abroad Ltd., a foreign company 

will be valid if done in compliance with the above stated section 379 of the Act.  

 

Question 10 

In which of the following cases the issue of prospectus by a company incorporate d outside 

India will be invalid in law considering the provisions of Chapter XXII of Companies Act, 2013. 

(1 Mark , Oct-20) 

(a) The Consent to the issue of the prospectus required from any person, as an expert is 

attached to the copy for the registration of prospectus to be delivered to the 

Registrar. 

(b) In case where the prospectus is signed by the duly authorized agents of the directors 

and the copy of power of attorney is not attached with the copy of prospectus to be 

delivered for Registration.  

(c) A company incorporated outside India not having place of business in India.  

(d) A Company to be incorporated outside India. 

Answer 10 

The Answer is (b) 
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Question 11 

 Radix Ltd. is a company registered in Thailand. Although, it has no place of business established in 

India, yet it is engaged in online business through remote delivery of healthcare services in India. 

State the legal position as to the nature of the Radix Ltd. as a foreign company in the light of the 

Companies Act, 2013. (8 Marks , Oct-20) 

 

Answer 11 

According to section 2(42) of the Companies Act, 2013, “foreign company” means any company or 

body corporate incorporated outside India which– 

(a) has a place of business in India whether by itself or through an agent, physically or 

through electronic mode; and 

(b) conducts any business activity in India in any other manner. 

 

According to the Companies (Registration of Foreign Companies) Rules, 2014, “electronic mode” 
means carrying out electronically based, whether main server is installed in India or not, including, but 

not limited to – 

(a) business to business and business to consumer transactions, data interchange and other 

digital supply transactions; 

(b) offering to accept deposits or inviting deposits or accepting deposits or subscriptions in 

securities in India or from citizens of India; 

(c) financial settlements, web based marketing, advisory and transactional services, data base 

services and products, supply chain management; 

(d) online services such as telemarketing, telecommuting, telemedicine, education and 

information research; and 

(e) all related data communication services whether conducted by e-mail, mobile devices, social 

media, cloud computing, document management, voice or data transmission or otherwise. 

In view of the above provisions, Radix Ltd., will be treated as foreign company for being involved   

in business activity through telemedicine 

Question 12 

Delegate Limited, incorporated in Singapore desires to establish a place of business at Mumbai. You 

being a practicing Chartered Accountant have been appointed by the company as a liaison officer, for 

compliance of legal formalities on behalf of the company. Examining the provisions of the Companies 

Act, 2013, state the documents you are required to furnish on behalf of the company, on the 

establishment of a place of business at Mumbai. (8 Marks , March-21) 

Answer 12 

Under section 380(1) of the Companies Act,  2013 every foreign company shall, within 30 days  of  the 

establishment of place of business in India, deliver to the Registrar for registration the following 

documents: a certified copy of the charter, statutes or memorandum and articles, of the company 

or other instrument constituting or defining the constitution of the company. If the instruments  are 

not in the English language, a certified translation thereof in the English language; 
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(1) the full address of the registered or principal office of the company; 

(2) a list of the directors and secretary of the company containing such particulars as 

prescribed under the Companies (Registration of Foreign Companies) Rules,2014, 

(3) the name and address or the names and addresses of one or more persons resident 

in India authorised to accept on behalf of the company service of process and any 

notices or other documents required to be served on the company; 

(4) the full address of the office of the company in India which is deemed to be its 

principal place of business in India; 

(5) particulars of opening and closing of a place of business in India on earlier occasion 

or occasions; 

(6) declaration that none of the directors of the company or the authorised 

representative in  India has ever been convicted or debarred from formation of 

companies and management in India or abroad; and 

(7) any other information as may be prescribed. 

According to the Companies (Registration of Foreign Companies) Rules, 2014, any document which 

any foreign company is required to deliver to the Registrar shall be delivered to the Registrar having 

jurisdiction over New Delhi. 

 

Question 13 

Z Limited, a Foreign Company, incorporated in Japan has a branch office in Hyderabad in India. Mr. 

Bhartiya, the Indian Citizen holds preference shares of Z Limited which comprises 10% of the paid-

up share capital of the company. Deshi Limited, a company incorporated in India holds equity 

shares of Z Limited which comprises 45% of the paid-up share capital of the company. During the 

financial year 2019-20, there has been alteration in the particulars of the documents mentioned 

under section 380 of the Act and the company has failed to submit the alterations to the Registrar 

within 30 days. Analyse in the light of the applicable laws the consequences of failure on the 

validity of any contracts entered into by the foreign company? (8 Marks April 19) 

Answer 13 

As per Section 379 of the Companies Act, 2013 where not less than fifty per cent of the paid-up 

share capital, whether equity or preference or partly equity and partly preference, of a foreign 

company is held by one or more citizens of India or by one or more companies or bodies 

corporate incorporated in India, or by one or more citizens of India and one or more companies 

or bodies corporate incorporated in India, whether singly or in the aggregate, such company shall 

comply with the provisions of this Chapter and such other provisions of this Act as may be 

prescribed with regard to the business carried on by it in India as if it were a company 

incorporated in India. 

As per amendment  

Section 379 of the principal Act shall be renumbered as sub-section (2) thereof and before sub-

section (2) as so renumbered, the following sub- section shall be inserted, namely:— 

"(1) Sections 380 to 386 (both inclusive) and sections 392 and 393 shall apply to all foreign 

companies: 

Provided that the Central Government may, by Order published in the Official Gazette, exempt 

any class of foreign companies, specified in the Order, from anyof the provisions of sections 380 

to 386 and sections 392 and 393 and a copy of every such Order shall, as soon as maybe after it 
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is made, be laid before both Houses of Parliament." 

As per section 393 of the Act, any failure by a company to comply with the provisions of Chapter 

XXII of the Act shall not affect the validity of any contract, dealing or transaction entered into by 

the company or its liability to be sued in respect thereof, but the company shall not be entitled to 

bring any suit, claim any set-off, make any counter-claim or institute any legal proceeding in 

respect of any such contract, dealing or transaction, until the company has complied with the 

provisions of this Act applicable to it. 

Chapter XXII of the Act comprises of Section 379 to 393. 

In the above question, the provisions of the Companies Act, 2013 are applicable on Z Limited 

because an aggregate of 55% of the paid-up share capital of the company are held by an Indian 

citizen and Indian company. However, there has been non-compliance of section 380 of the Act 

by Z Limited. 

Therefore, Provisions of the Companies Act, 2013 apply on the company. However, there has 

been violation of section 380 of the Act, so as per section 393 of the Act, the validity of any 

contract entered into by the foreign company shall not be affected, the company may be sued in 

respect of such contract but shall not be entitled to bring any suit in respect of such contract until 

it has complied with the relevant provisions related to the companies incorporated outside India 

under the Companies Act, 2013. 

 

Question 14 

X, a foreign company, with a place of business in India, ceases to carry on business in India. State 

the legal position of such foreign company under the Companies Act, 2013. (2 Marks March ‘18) 

Answer 14 

According to section 376 of the Companies Act, 2013, where any body corporate 

incorporated outside India which has been carrying on business in India, ceases to carry 

on business in India, it may be wound up as an unregistered company under part II of 

chapter XXI of the Companies Act, 2013, notwithstanding that the body corporate has 

been dissolved or otherwise ceased to exist as such under or by virtue of the laws of the 

country under which it is incorporated. 

Question 15 

Examine the given situations in the light of the Companies Act, 2013 as to the legal position of the 

existence of the companies incorporated outside India: 

(i) Status of XYZ Ltd., a Company incorporated in London, U.K., which has a share transfer  

office at Mumbai. 

(ii) RST Ltd. is a company registered in Thailand. It has no place of business established in 

India, yet doing  online business  through  telemarketing in India. (8 Marks April 21) 

Answer 15 

In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 

a “foreign company” means any company or body corporate incorporated outside India which: 

(a) Has a place of business in India whether by itself or through an agent, physically or 

through electronic mode; and 
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(b) Conducts any business activity in India in any other manner 

According to section 386 of the Companies Act, 2013, for the purposes of the Companies 

incorporated outside India, “Place of business” includes a share transfer or registration office. 

(i) From the above definition, the status of XYZ Ltd. will be that of a foreign company as it 

is incorporated outside India, has a place of business in India and so may be presumed 

that it carries on a business activity in India. 

(ii) The term “online business “can be related to the term “online mode” of conduct of 

business. This is to be read with the section 2(42) of the Companies Act, 2013, and with 

the Companies (Registration of Foreign Companies) Rules, 2014. “Electronic mode” 
means carrying out electronically based, whether main server is installed in India or 

not, including, but not limited to– 

(a) business to business and business to  consumer transactions,  data  interchange  

and other digital supply transactions; 

(b) offering to accept deposits or inviting deposits or accepting deposits or 

subscriptions in securities in India or from citizens of India; 

(c) financial settlements, web based marketing, advisory and transactional services, 

data  base services and products, supply chain management; 

(d) online services such as telemarketing, telecommuting, telemedicine, education 

and information research; and 

(e) all related data communication services whether conducted by e-mail, mobile 

devices, social media, cloud computing, document management, voice or data 

transmission or otherwise. 

Since, RST Ltd. is a company registered in Thailand with no place of business established in India, 

however doing online business through telemarketing in India. Looking to the above description as 

to conduct of business through electronic mode, it can be said that  being involved in business 

activity through telemarketing, RST Ltd., will be treated  as  foreign company. 

Question 16 

Fam Company LLC, a company incorporated outside India, proposes to establish a place of 

business    in India. The list of the directors includes Mr. Arjun – Managing Director, Mr. 

Ranveer –  Director and  Ms. Lavina – Secretary of Fam Company LLC. Mr. Malik and Mr. 

Arbaaz, resident in India, are the persons who has been authorised by  Fam  Company LLC to  

accept on  behalf of  the company service of process, notices or other documents required to 

be served to Fam Company LLC. In relation to the company’s establishment, you are asked by 

the Fam Company LLC with respect to whose declaration will be required to submit to the 

Registrar by the Company for not being convicted or debarred from formation of companies 

in or outside India. 

(a) Mr. Arjun, Mr. Ranveer, Ms. Lavina Mr. Malik and Mr. Arbaaz. 

(b) Mr. Arjun, Ms. Lavina, Mr. Malik and Mr. Arbaaz. 

(c) Mr. Malik and Mr. Arbaaz. 

(d) Mr. Arjun, Mr. Ranveer, Mr. Malik and Mr. Arbaaz(1 Mark Nov 21) 

Answer 16 

(d) 
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Question 17 

Identify which among the following companies can be categorised as foreign companies 
 

Case Incorporated Registered Additional Condition 

1 Malaysia Malaysia Developed patient’s database for a hospital in 
India. Server in Malayasia 

2 Dubai Dubai No Place of business in India but employs 

agents in India 

3 California California Board meetings held in India 

4 Australia Australia 59% of the shareholding held by an India 

company 

5 Washington Washington Offers & invites deposits from citizens of India 

but has no place of business In India 

6 Germany Germany 49% of the shareholding held by an Indian 

Company 

      (8 Marks Nov 21) 

Answer 1 

According to Section 2(42) of the Companies Act, 2013, foreign company means any company or body 

corporate incorporated outside India which- 

(a) Has a place of business in India whether by itself or through an agent physically or through 

electronic mode and 

(b) Conducts any business activity in India in any other manner 

For the purposes of clause (42) of section 2 of the Act, ”electronic mode” means carrying out 

electronically based, whether main server is installed in India or not, including, but not limited to – 

(i) business to business and business to consumer transactions, data interchange  and  other  

digital  supply transactions; 

(ii) offering to accept deposits or inviting deposits or accepting deposits or subscriptions in 

securities, in India or from citizens of India; 

(iii) financial settlements, web  based marketing, advisory and  transactional services, database 

services  and products, supply chain management; 

(iv) online services such as telemarketing, telecommuting, telemedicine, education and 

information research; and 

(v) all related data communication services, 

whether conducted by e-mail, mobile devices, social media,  cloud  computing,  document  

management, voice or data transmission or otherwise; 

Also as per section 379 of the Act, where not less than fifty per cent. of the paid-up share capital , 

whether equity or preference or partly equity and partly preference, of a foreign company is held 

by one or more citizens of India or by one or more companies or bodies corporate incorporated in 

India, or by one or more citizens of India and one or more companies or bodies corporate 

incorporated in India, whether singly or in  the aggregate, such company shall comply with the 

provisions of this Chapter and such other provisions of  this Act as may be prescribed with regard to 

the business carried on by it in India as if it were a company incorporated in India. 
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Based on the above provisions, analysing each case as below 
 

Case Incorporated Registered Additional Condition Reasons 

1 Malaysia Malaysia Developed patient’s 
database for a  hospital 

in India, Server in 

Malaysia 

Though incorporated  outside  India, 

it is involved in transacting business 

in India and having place  of 

Business through electronic mode. 

Hence it is a foreign company. 

2 Dubai Dubai No Place of business in 

India but employs agents 

in India 

Since the company, though 

employed agent in India, but  have 

no place of business in India. Hence 

not a foreign company. 

3 California California Board meetings held in 

India 

Mere holding of meetings in India 

cannot be termed as conducting 

business activity in India. Hence not 

a foreign company. 

4 Australia Australia 59% of the shareholding 

held by an Indian 

company 

As per the provisions, if not less  

than 50% of shareholding of a  

foreign company is held by Indian 

citizens. It is treated as an Indian 

Company. Hence this is not  a 

foreign company. 

5 Washington Washington Offers & invite deposits 

from citizens of India but 

has no place of business 

India 

This is one of the ways of  

transacting business through 

electronic modes. However, this 

company doesn’t have a place of 

business in India. Hence it is cannot 

be called as a Foreign Company 

6 Germany Germany 49% of the shareholding 

held by an Indian 

Company 

As per the provisions, if not less  

than 50% of shareholding of a  

foreign company is held by Indian 

citizens, it is treated as an Indian 

Company. Here only 49% is held by 

Indian company. Hence this is a 

foreign company. 
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Chapter 9 

Miscellaneous Provisions 

Question 1 

JKL Research Development Limited is a registered Company. The company has a unique business 

idea emerging from research and development in a new area. However, it is a future project and 

the company has no significant accounting transactions and business activities at present. The 

company desires to obtain the status of a 'Dormant Company'. Advise the company regarding the 

provisions of the Companies Act, 2013 in this regard and the procedure to be followed in this 

regard. (8 Marks , Oct-18) 

Answer 1 

The provisions related to the Dormant companies is covered under section 455 of the Companies 

Act, 2013. According to provisions- 

1. a company is formed and registered under this Act for the purpose of a future project 

or  to hold an asset or intellectual property and has no significant accounting 

transaction. 

2. Such company or an inactive company may make an application to the Registrar in 

such manner as may be prescribed for obtaining the status of a dormant company. 

3. The Registrar shall allow the status of a dormant company to the applicant and issue 

a certificate after considering application. 

4. The Registrar shall maintain a register of dormant companies in such form as may be 

prescribed. 

 In case of a company which has not filed financial statements or annual returns for two 

financial years consecutively, the Register shall issue a notice to that company and enter the 

name of such company in the register maintained for dormant companies. 

 A dormant company shall have such minimum number of directors, file such documents and 

pay such annual fee as may be prescribed to the Registrar to retain its dormant status in the 

register and may become an active company on an application made in this behalf 

accompanied by such documents and fee as may be prescribed. However, the Registrar shall 

strike off the name of a dormant company from the register of dormant companies, which 

has failed to comply with the requirements of this section. 

 Thus, JKL Research Development Limited May follow the above procedure to obtain the status 

of a ‘Dormant Company’. 
 

Question 2 

Describe the Power of special court on trial of an offence where it appears to the Special Court 

that the nature of the case is such that the sentence of imprisonment for a term exceeding one 

year may have to be passed. (2 Marks , Nov-18) 

Answer 2 

When at the commencement of, or in the course of, a summary trial, it appears to the Special 

Court that– 

 the nature of the case is such that the sentence of imprisonment for a term exceeding one  year 
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may have to be passed, or that it is, for any other reason, undesirable to try the case summarily, 

 the Special Court shall, after hearing the parties, record an order to that effect and thereafter 

recall any witnesses who may have been examined and proceed to hear or rehear the case in 

accordance with the procedure for the regular trial. 

 

Question 3 

Rudraksh Ltd. related to manufacturing of tyres works, was incorporated in January 2017. Due to 

certain cause, it failed to commence its business for 1 year. In April, 2018, Rudraksh Ltd. filed a 

applicationtothetribunalforthemergerofthecompanywiththeShriNarayanLtd. 

In between, in August 2018, Rudraksh Ltd. after extinguishing all its liabilities in compliance, filed an 

application to the Registrar for there moval of its name from the register of companies. 

Shri  Narayan Ltd, came to know of the fact of their filing of an application for removal of names. It 

took the plea that section 248 w.r.t. filing of application for removal of names shall not be applicable 

on the Rudraksh Ltd., due to pendency of an application of a proposed merger scheme. 

Determine as per the given facts, whether the objection made by the Shri Narayan Ltd. against the 

filing of an application for removal of name by Rudraksh Ltd.  is tenable. (8 Marks , Nov-18) 

Answer 3 

As per section 248 of the Companies Act, 2013, the name of the companies can be removed from the 

register of companies either by registrar or through an application of the company by itself on the 

ground as mentioned here- 

(a) a company has failed to commence its business within one year of its in corporation, 

or; 

(b) a company is not carrying on any business or operation for a period of two 

immediately preceding financial years and has not made any application within such 

period for obtaining the status of a dormant company under section 455, 

Further section 249 of the Companies Act, 2013 marks certain restrictions on the filing of an 

application under section 248. Accordingly, an application under section 248 on behalf of a company 

shall not be made if, at any time in the previous three months, if the company— 

(a) has changed its name or shifted its registered office from one State to another; 

(b) has made a disposal for value of property or rights held by it, immediately before 

cesser of trade or otherwise carrying on of business, for the purpose of disposal for 

gain in the normal course of trading or otherwise carrying on of business; 

(c) has engaged in any other activity except the one which is necessary or expedient for 

the purpose of making an application under that section, or deciding whether to do 

so or concluding the affairs of the company, or complying with any statutory 

requirement; 

(d) has made an application to the Tribunal for the sanctioning of a compromise or 

arrangement and the matter has not been finally concluded; or 

(e) is being wound up under Chapter XX of this Act or under the Insolvency and 

Bankruptcy Code, 2016. 

 As per the given fact, failure of commencement of business by Rudraksh Ltd. within one year 
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of incorporation was a reasonable ground for the filing of an application for the removal of 

its name from the register of companies. However, section 249 puts a restriction on the 

application of section 148 on the basis of grounds given in the said section. According to the 

stated ground, that if the company has made an application to the Tribunal at any time in the 

previous three months from an application filed under section 248, for the sanctioning of a 

compromise or arrangement scheme and the matter has not been finally concluded, there in 

such case, that respective company cannot file application. 

 Here in the given stance, Rudraksh Ltd. filed a application to the tribunal in April, 2018 for 

the proposed merger scheme of the company with the Shri Narayan Ltd. Whereas, Rudraksh 

Ltd. after extinguishing all  its liabilities in compliance, filed an application in  August, 2018 to 

the Registrar  for the removal of its name from the register of companies. Filing of an 

application under section 248 is after the period of three months from the date of filing of 

application for the sanction of proposal of Merger. So objection raised by Shri Narayanan Ltd. 

is not tenable and Rudraksh Ltd. can file an application for removal of its name from register 

of companies. 

 

Question 4 

Aakaar Solar Energy Private Limited was allowed the status of a  ‘dormant  company’ after  a  certificate 
to this effect was issued  on 1stJuly 2018 by  the Registrar  of Companies, Delhi and Haryana.  Mention 

the latest date after which the Registrar is empowered to initiate the  process of striking  off the name 

of  the company if Aakaar Solar Energy continues to remain as a dormant company.  

(2 Marks ,Mar-19) 

(a) After   30th   June, 2023. 

(b) After   30th   June, 2019. 

(c) After   30th   June, 2020. 

(d) After   30th   June, 2021. 

Answer 4 

The Answer is (a) 

 

Question 5 

Nanny Marcons Private Limited was incorporated on 9th June, 2017. For the financial year 2017-2018, 

it did not file its financial statements and annual returns. For the time being the company desires to be 

treated as ‘inactive company’ since it does not intend to carry on any business permitted by its 

Memorandum. As to when ROC can issue certificate of status of dormant company to ‘Nanny 
Marcons’ on the basis of non-submission of financial statements if the company makes an application 

to the Registrar in this respect.  (2 Marks ,Mar-19) 

(a) After non-submission of financial statements for the two financial years i.e. 2018-19 and 

2019-20. 

(b) After non-submission of financial statements for the next financial year i.e. 2018-19. 
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(c) After non-submission of financial statements for the three financial years i.e. 2018-19, 2019-

20 and 2020-21. 

(d) After non-submission of financial statements for the four financial years i.e. 2018-19, 2019-

20, 2020-21 and2021-22.  

Answer 5 

The Answer is (b) 

Question 6 

In case a Valuer becomes interested in any property, stock etc of the company, he may be appointed 

as Registered Valuer of the company after a cooling off period of: (1 Mark ,Mar-19) 

(a) 3years 

(b) 5years 

(c) 1year 

(d) He will never be appointed as Registered Valuer of the company 

Answer 6 

The Answer is (a) 

Question 7 

Mr. K, a Manager of XYZ Ltd. retired on 12th May 2019. On examination of the final accounts of the 

company for the year ended on 31st March 2019, the Registrar of Companies found some serious 

irregularities in writing off of the huge amounts of bad debts and no satisfactory explanation was 

provided for the same from the company. In such a situation the Registrar of Companies wants some 

explanation from the company and Mr. K. Can the ROC seek explanation from Mr. K ? Advice–   

( 2 Marks ,Nov-19) 

(a) No, Mr. K can’t be called upon, as he does not hold the position or any office in the company 

anymore. 

(b) Mr. K can be called upon within a period of one year from the date of completion of his 

service. 

(c) Mr. K can be called upon for necessary explanation within a period of 180 days from the 

date of leaving his office through a written notice served upon him. 

(d) Mr. K can be called upon by the Registrar through a written notice served on him without 

any time period limit. 

Answer 7 

The Answer is (d) 

Question 8 

State the required majority in the case where a company wants to file an application to the registrar 

for removal of names of the company from the register of companies for its failure to commence its 

business within one year of its incorporation- (1 Mark , Nov-19) 
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(a) Required consent of fifty one per cent members holding shares in the company 

(b) Required consent of ninety per cent members holding shares in the company 

(c) Required consent of seventy-five  per cent members present  in the  meeting approving  for 

filing  of an application for removal of names 

(d) Required consent of seventy-five per cent members in terms of paid-up share capital 

Answer 8 

The Answer is (d) 

 

Question 9 

Where a valuer has been convicted, he shall be liable to____ (1 Mark Nov-19) 

(a) Refund of the remuneration received 

(b) Pay damages to the company and to any person bearing loss by incorrect or misleading 

statements of particulars made in his report 

(c) Both (a) &(b) 

(d) Only refund of remuneration to the company and no payment of damages to the company 

and to  any person 

Answer 9 

The Answer is (b) 

 

Question 10 

Eminence Ltd.  after passing special resolution filed an application to  the registrar  for  removal  of the 

name of company from the register of companies. On the complaint of certain members, Registrar 

came to know that already an application is pending before the Tribunal for the sanctioning of a 

compromise or arrangement proposal. The application was filed by the Eminence Ltd. two months 

before the filing of this application to the Registrar. 

 Determine the given situations in the lights of the given facts as per the Companies Act, 2013: 

(i) Legality of filing an application by Eminence Ltd. before the registrar. 

(ii) Consequences if Eminence Ltd. files an application in the above given situation. 

 In case registrar notifies eminence Ltd as dissolved under section 248 in compliances to the 

required provisions, what remedy will be available to the aggrieved party? (8 Marks ,Nov-19) 

Answer 10 

According to the Section 248(2) of the Companies Act, 2013, a company may, after extinguishing all its 

liabilities, by a special resolution, or consent of seventy-five per cent. members in terms of paid-up 

share capital, file an application in the prescribed manner to the Registrar for removing the name of 

the company from the register of companies on all or any of the grounds specified in section 248(1) 
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and the Registrar shall, on receipt of such application, cause a public notice to be issued in the 

prescribed manner. 

Further Section 249 provides restrictions on making application under section 248. 

An application under section 248 on behalf of a company shall not be made if, at any time in the 

previous three months, the company— 

(a) has changed its name or shifted its registered office from one State to another; 

(b) has made a disposal for value of property or rights held by it,  immediately before  cesser 

of trade or otherwise carrying on of business, for the purpose of disposal for gain in the 

normal course of trading or otherwise carrying on of business; 

(c) has engaged in any other activity except the one which is necessary or expedient for the 

purpose of making an application under that section, or deciding whether to do so  or 

concluding the affairs of the company, or complying with any statutory requirement; 

(d) has made an application to the Tribunal for the sanctioning of a compromise or 

arrangement and the matter has not been finally concluded; or 

(e) is being wound up under Chapter XX of this Act or under the Insolvency and Bankruptcy 

Code, 2016. 

 Violation of above conditions on filing of application: If a company files an application in 

violation of restriction given above, it shall be punishable with fine which may extend to one 

lakh rupees. 

 Rights of registrar on non-compliance of conditions by the company: An application filed 

under above circumstances, shall be withdrawn by the company or rejected by the Registrar  

as  soon as conditions are brought to his notice. 

 Aggrieved person to file an appeal against the order of registrar: As per section 252(1),any 

person aggrieved by an order of the  Registrar,  notifying  a  company as  dissolved  under 

section 248, may file an appeal to the Tribunal within a period of three years from  the date of 

the  order of  the Registrar and if the Tribunal is of the opinion that the removal of the name 

of the company from the register of companies is not justified in view of the absence of any of 

the grounds on which the order was passed by the Registrar, it may order restoration of the 

name of the company in the register of companies. However a reasonable opportunity is given 

to the company and all the persons concerned. 

 According to the above provisions, following are the answers: 

(i) As per the restrictions marked in the Section 249(d) stating that an application under  

section 248 on behalf of a company shall not be made if, at any  time in the  previous  

three  months, the company has made an application to the Tribunal for the 

sanctioning of a compromise or arrangement and the matter has not been finally 

concluded. 

 As per the facts application to the registrar for removal of the name of company from the  

register  of companies, was filed  by the Eminence Ltd. within three  months to  the filing of an 

application to the Tribunal for approval of compromise or arrangement proposal. Therefore, 

filing of such an application by Eminence Ltd is not valid. 

(i) If a company files an application in above situation, it shall be punishable with fine 

which may extend to one lakh rupees. An application so filed, shall be withdrawn by 
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the company or rejected by the Registrar as soon as conditions are brought to his 

notice. 

(ii) According to the provision given in section 252(1), a person aggrieved by an order of 

the Registrar, notifying Eminence Ltd. as dissolved under section 248,  may: 

 file an appeal to the Tribunal within a period of three years from  the date of the 

order of  the Registrar, and 

 if the Tribunal is of the opinion that the removal of the name of the company 

from the register of companies is not justified in view of the absence of any of the 

grounds  on which the order was passed by the Registrar, it may order restoration 

of the name of the Eminence Ltd. in the register of companies. 

 A reasonable opportunity is given to the Eminence Ltd. and all the persons 

concerned. 

Question 11 

The Registrar of Companies has reasonable cause to believe that XYZ Ltd, registered as ‘dormant 
company’ under his jurisdiction has been functioning. State course of action that can be taken by the 

Registrar against XYZ Ltd.– (1 Mark , May-20) 

(a) Registrar may serve the notice stating that it is a dormant company and so cannot function, 

so all its acts will be considered as void. 

(b) Registrar May initiate proceedings thereby making the company and its officers liable to be 

punished for the functioning of the company under the status of dormant company. 

(c) Registrar May initiate enquiry and if found that XYZ Ltd. has actually been functioning, the 

Registrar May remove the name of such company from register of dormant companies and 

treat it as an active company. 

(d) Registrar May initiate enquiry under section 206, if found to be functioning, for 

noncompliance with the Companies Act, 2013. 

Answer 11 

The Answer is Option (c) 

 

Question 12 

Pioneer Ltd. filed an application to the registrar for removal of the name of company from the register 

of companies after passing special resolution. On the complaint of certain members, Registrar came to 

know that already an application is pending before the Tribunal for the approval of proposed 

compromise or arrangement scheme. The application was filed two months before the filing of this 

application to the Registrar. (8 Marks , May-20) 

Determine the given situations in the lights of the given facts as per the Companies Act, 2013: 

(i)    Legality of filing an application by Pioneer Ltd. Before the Registrar. 

 (iI)   Consequences if Pioneer Ltd. files an application in the above given situation. 

Incase Registrar notifies Pioneer Ltd as dissolved under section 248 in compliances to the required 

provisions, what remedy will be available to the aggrieved party?  
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Answer 12 

According to the Section 248 (2) of the Companies Act, 2013, a company may, after extinguishing all its 

liabilities, by a special resolution, or consent of seventy-five percent. Members in terms of paid-up share 

capital, file an application in the prescribed manner to the Registrar for removing the name of the 

company from the register of companies on all or any of the grounds specified in section 248(1) and the 

Registrar shall, on receipt of such application, cause a public notice to be issued in the prescribed 

manner. 

Further Section 249 provides restrictions on making application under Section 248 . 

An application under Section 248 on behalf of a company shall not be made if, at any time in the 

previous three months, the company— 

Has changed its name or shifted its registered office from one State to another; 

Has made a disposal for value of property or rights held by it, immediately before cesser of trade or 

otherwise carrying on of business, for the purpose of disposal for gain in the normal course of trading or 

otherwise carrying on of business; 

Has engaged in any other activity except the one which is necessary or expedient for the purpose of 

making an application under that section, or deciding whether to do so or concluding the affairs of the 

company, or complying with any statutory requirement; 

Has made an application to the Tribunal for the sanctioning of a compromise or arrangement and the 

matter has not been finally concluded; or 

Is being wound up under Chapter XX of this Actor under the Insolvency and Bankruptcy Code, 2016. 

Violation of above conditions on filing of application: If a company files an application in violation of 

restriction given above, it shall be punishable with fine which may extend to one lakh rupees. 

Rights of registrar on non-compliance of conditions by the company: An application filed under above 

circumstances, shall be with drawn by the company or rejected by the Registrar as soon as conditions 

are brought to his notice. 

Aggrieved person to file an appeal against the order of registrar: As per section 252(1), any person 

aggrieved by an order of the Registrar, notifying a company as dissolved under section 248, may file an 

appeal to the Tribunal within a period of three years from the date of the order of the Registrar and if 

the Tribunal is of the opinion that the removal of the name of the company from the register of 

companies is not justified in view of the absence of any of the grounds on which the order was passed 

by the Registrar, it may order restoration of the name of the company in the register of companies. 

However a reasonable opportunity is given to the company and all the persons concerned. 

According to the above provisions, following are the answers: 

As per the restrictions marked in the Section 249 (d) stating that an application under section 248 on 

behalf of a company shall not be made if, at anytime in the previous three months, the company has 

made an application to the Tribunal for the sanctioning of a compromise or arrangement and the matter 

has not been finally concluded. 

As per the facts application or the registrar for removal of the name of company from the register of 

companies, was filed by the Pioneer Ltd. within three months to the filing of an application to the Tribunal for 
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approval of compromise or arrangement proposal. Therefore filing of such an application by Pioneer Ltd. is not 

valid. 

(i) If a company files an application in above situation, it shall be punishable with fine 

which may extend to one lakh rupees. An application so filed, shall be withdrawn by 

the company or rejected by the Registrar as soon as conditions are brought to his 

notice. 

(ii) According to the provision given in section 252(1), a person aggrieved by an order of 

the Registrar, notifying Pioneer Ltd. as dissolved under section 248, may: 

 File an appeal to the Tribunal within a period of three years from the date of the 

order of the Registrar, and 

 If the Tribunal is of the opinion that the removal of the name of the company from 

the register of companies is not justified in view of the absence of any of the 

ground son which the order was passed by the Registrar, it may order restoration 

of the name of the Pioneer Ltd. in the register of companies. 

 A reasonable opportunity is given to the Pioneer Ltd. and all the persons concerned. 

 

Question 13 

Best Nidhi Limited has been incorporated on 01/04/2020 as a Nidhi Company under section 406 of 

the Companies Act, 2013 with 250 members. Its main object is to accept deposits from members and 

lend loans to members for the mutual benefit of the members. It also provides locker facilities to 

members.  For FY 2020-2021, the income of the company (before deducting any expense) was Rs. 

40,00,000. Expenses incurred during the year amounted to Rs. 10,00,000. Calculate the maximum 

amount of rental income that could have been earned during the FY 2020-2021 by the company. (2 

Marks , March-21) 

(a) Rs. 10,00,000 

(b) Rs.   7,50,000 

(c) Rs.   8,00,000 

(d) Rs.   6,00,000  

Answer 13 

The Answer is (c) 

 

Question 14 

A valuer in a company will be appointed by the ----------- or in its absence, by the -------------of that 

company. (1 Mark , March-21) 

(a) Board of directors, Shareholders 

(b) Board of Directors, Audit committee 

(c) Shareholders, Audit committee 
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(d) Audit Committee, Board of Directors 

Answer 14 

The Answer is (d) 

 

Question 15 

X Ltd., a foreign company along with the financial statement of FY 2020-2021 of its Indian 

business operations have to file statement of related party transactions, repatriation of profits 

and statement of transfer of funds with the Registrar latest by: 

(a) April 30,2021 

(b) June 30,2021 

(c) September 30, 2021 

(d) December 31, 2021 (1 Marks April 21) 

Answer 15 

The Answer is (c) 

 

Question 16 

Prathmikhta Life Insurance Limited incorporated on 01.04.2020 could not commence its 

business till 01.04.02021. The Company filed an application to the Registrar of Companies with a 

special resolution to remove its name from the register of the companies maintained by the 

Registrar and give effect to the dissolution of the Company. Rejecting the application on the 

ground that the application has not been supported by approval of the regulatory authority, the 

Registrar asked the Company to re-submit it after marking necessary compliances. Examine the 

validity of rejection of the application of Prathmikhta Life Insurance Limited by explaining the 

procedure to be followed for removal of the name of the Company and get it dissolved under 

the provisions of the Companies Act 2013 (the Act) without taking a recourse to the regular 

winding-up procedure provided under chapter XX of the Act. (8 Marks April 21) 

Answer 16 

Approval of the Regulatory Body in case a Company is regulated under a Special Act: 

Prathmikhta Life Insurance Ltd. is a company regulated under a Special Act, the Insurance Act, 

1938. It shall obtain approval of the regulatory body, “Insurance Regulatory and Development 
Authority” (IRDA) constituted or established under that Act and such approval shall be enclosed 
with the application. 

Here in the given case, no approval of the regulatory body i.e., IRDA was obtained, and 

therefore, the rejection of application of Prathmikhta Life Insurance Limited, is valid. 

Procedure for removal of name of the company 

As per Section 248(2) of the Companies Act, 2013, a Company (Prathmikhta Life Insurance Ltd.) 

may, after extinguishing all its liabilities, by a special resolution, or consent of seventy-five per 

cent of members in terms of paid-up share capital, file an application to the Registrar for 

removing the name of the Company from the Register of Companies on the ground that the said 

Company has failed to commence its business within one year of its incorporation (i.e. from 
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1/4/2020 till 1/4/2021) and the Registrar shall, on receipt of such application, cause a public 

notice to be issued. 

A notice issued shall be published in the prescribed manner and also in the Official Gazette for 

the information of the general public. 

At the expiry of the time mentioned in the notice, the Registrar may, unless contrary is shown 

by the Company, strike off its name from the Register of Companies, and shall publish notice 

thereof in the Official Gazette, and on the publication in the Official Gazette of this not ice, the 

Company shall stand dissolved. 

Prathmikhta Life Insurance Limited with approval of the IRDA, shall re-submit the application in 

compliance with stated procedure and can get its name struck off from Register of Companies 

and get it dissolved without taking recourse to the regular winding up procedure under the 

Companies Act, 2013. 

 

Question 17 

Eminence Ltd. after passing special resolution filed an application to the registrar for removal of the 

name of company from the register of companies. On the complaint of certain members, Registrar 

came to know that already an application is pending before the Tribunal for the sanctioning of a 

compromise or arrangement proposal. The application was filed by the Eminence Ltd. two months 

before the filing of this application to the Registrar. 

Determine the given situations in the lights of the given facts as per the Companies Act, 2013: 

(i) Legality of filing an application by Eminence Ltd. before the registrar. 

(ii) Consequences if Eminence Ltd. files an application in the above given situation. 

(iii) In case registrar notifies eminence Ltd as dissolved under section 248 in compliances 

to the required provisions, what remedy will be available to the aggrieved party?

 (8 Marks March ‘18) 

Answer 17 

According to the Section 248(2) of the Companies Act, 2013, a company may, after extinguish ing 

all its liabilities, by a special resolution, or consent of seventy-five per cent. members in terms of 

paid-up share capital, file an application in the prescribed manner to the Registrar for removing 

the name of the company from the register of companies on all or any of the grounds specified in 

sub-section (1) and the Registrar shall, on receipt of such application, cause a public notice to be 

issued in the prescribed manner. 

Further Section 249 provides restrictions on making application under section 248 . 

An application under section 248 on behalf of a company shall not be made if, at any 

time in the previous three months, the company— 

(a) has changed its name or shifted its registered office from one State to another; 

(b) has made a disposal for value of property or rights held by it, immediately before 

cesser of trade or otherwise carrying on of business, for the purpose of disposal for 

gain in the normal course of trading or otherwise carrying on of business; 

(c) has engaged in any other activity except the one which is necessary or expedient for 

the purpose of making an application under that section, or deciding whether to do so 

or concluding the affairs of the company, or complying with any statutory 
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requirement; 

(d) has made an application to the Tribunal for the sanctioning of a compromise or 

arrangement and the matter has not been finally concluded; or 

(e) is being wound up under Chapter XX of this Act or under the Insolvency and 

Bankruptcy Code, 2016. 

Violation of above conditions on filing of application: If a company files an application in violation 

of restriction given above, it shall be punishable with fine which may extend to one lakh rupees. 

Rights of registrar on non-compliance of conditions by the company: An application filed under 

above circumstances, shall be withdrawn by the company or rejected by the Registrar as soon as 

conditions are brought to his notice. 

Aggrieved person to file an appeal against the order of registrar: As per section 252(1),any person 

aggrieved by an order of the Registrar, notifying a company as dissolved under section 248, may 

file an appeal to the Tribunal within a period of three years from the date of the order of the 

Registrar and if the Tribunal is of the opinion that the removal of the name of the company from 

the register of companies is not justified in view of the absence of any of the grounds on which 

the order was passed by the Registrar, it may order restoration of the name of the company in 

the register of companies. However, a reasonable opportunity is given to the company and all the 

persons concerned. 

According to the above provisions, following are the answers: 

(i) As per the restrictions marked in the Section 249(d) stating that an application under 

section 248 on behalf of a company shall not be made if, at any time in the previous 

three months, the company has made an application to the Tribunal for the 

sanctioning of a compromise or arrangement and the matter has not been finally 

concluded. 

As per the facts application to the registrar for removal of the name of company from 

the register of companies, was filed by the Eminence Ltd. within three months to the 

filing of an application to the Tribunal for approval of compromise or arrangement 

proposal. Therefore, filing of such an application by Eminence Ltd is not valid. 

(ii) If a company files an application in above situation, it shall be punishable with fine 

which may extend to one lakh rupees. An application so filed, shall be withdrawn by 

the company or rejected by the Registrar as soon as conditions are brought to his 

notice. 

(iii) According to the provision given in section 252(1), a person aggrieved by an order of 

the Registrar, notifying Eminence Ltd. as dissolved under section 248, may: 

 file an appeal to the Tribunal within a period of three years from the date of the 

order of the Registrar, and 

 if the Tribunal is of the opinion that the removal of the name of the company from 

the register of companies is not justified in view of the absence of any of the 

grounds on which the order was passed by the Registrar, it may order restoration 

of the name of the Eminence Ltd. in the register of companies. 

 A reasonable opportunity is given to the Eminence Ltd. and all the persons 

concerned. 
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Question 18 

Mr. X, director of BRT Ltd. entered into an arrangement with his friend  and acquired asset  on 

the name of the BRT Ltd. Prior approval for such arrangement was required by a resolution of 

the company in general meeting. The notice for approval of the resolution  by the  company 

included the  particulars  of the arrangement along with the value of the assets duly calculated 

by a  registered  valuer.  Later  the Board of company discovered the loss arising out of incorrect 

statement in the report made the valuer. State the liability of the valuer in the given situation- 

(a) valuer can claim immunity stating that company is not bound to accept his opinion being an 

expert. 

(b) the valuer shall be punishable with fine only for the incorrect statement given in the report 

(c) valuer is liable to be convicted  for  the incorrect statement  given  in the  report  made with 

an intent to defraud the company or its members . 

(d) valuer cannot be held liable for damages to the company as the company have seek the 

prior approval of company in general meeting. ( 2 Marks April 19) 

 

Answer 18 

The Answer is the (c) 

 

Question 19 

Where the Registrar has reasonable cause to believe, he shall send a notice to the company and all 

the directors of the company, of his intention to remove the name of the company from the 

register of companies and requesting them to send relevant details within a period of  ---------days  

from the  date of the notice. 

(a) 15 

(b) 30 

(c) 45 

(e) 21   ( 1 Marks April 19) 

 

Answer 19 

The Answer is the (b) 

Question 20 

What shall not be the duties of a Registered Valuer? 

(a) to make an impartial, true and fair valuation of any assets which may be required to  be 

valued 4 

(b) to exercise due diligence while performing the functions as valuer 

(c) to undertake valuation of any assets in which he has a direct or indirect interest or 

becomes so interested at any time during or after the valuation of assets. 

(d) to make the valuation in accordance with such rules as may be prescribed( 1 Marks April 
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19) 

Answer 20 

 The Answer is the (c) 

 

Question 21 

The Senior Ltd. has acquired 92% shareholding in the Junior Ltd.  Both the companies  are un-  

listed entities. Now, the Senior Ltd. wants to acquire the rest of 8% shareholding and accordingly 

informed the Junior Ltd. to buy the remaining shareholding. 

The Senior Ltd. wants to determine the price to be paid to the remaining equity shareholders. The 

price to be arrived shall be on the basis of the valuation for which  the Senior Ltd. has appointed  

Mr. Sameer, a famous Chartered Accountant, who is also in the panel with the Income Tax Dept.,  

to make out the valuation and determine the price to be paid to the remaining shareholders of 

the Junior Ltd. 

The Senior Ltd. also deposited an amount equal to the value of shares to be acquired by it in a 

separate bank account, operated by the Junior Ltd. However, all the remaining shareholders of the 

Junior Ltd. did not turned up to accept the price / offer. 

Based on the above facts, answer the following questions: 

(i) Evaluate on the validity of the valuation of the shares of the Junior Ltd. done by the 

Chartered Accountant. In the given circumstances, who is authorised to do valuation?(6 

Marks Oct 21) 

(ii) A person who is already in the panel with the Income tax Dept, can do the valuation as 

required under the Companies Act, 2013?(2 Marks Oct 21) 

 

Answer 21 

(i) A Chartered Accountant is not authorised to do valuation until he is a registered as a valuers  

in accordance with the section 247. 

Section 236(2) provides that the acquirer, person or group of persons under sub-section (1) shall 

offer to the minority shareholders of the company for buying the equity shares held by such 

shareholders at a price determined on the basis of valuation by a registered valuer in 

accordance with such rules as may be prescribed. 

Who can be a registered valuer 

Rule 3 of the Companies (Registered Valuers and Valuation) Rules, 2017 provides that eligibility, 

qualifications and registration of valuers. 

Rule 3(1) provides that – 

A person shall be eligible to be a registered valuer if he- 

(a) Is a valuer member of a registered valuers organisation; 

(b) Is recommended by the registered valuer’s organisation of which he is a valuer 

member for registration as a valuer; 

(c) Has passed the valuation examination under rule 5 within three years preceding 
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the date of making an application for registration under rule 6; 

(d) Possesses the qualifications and experience as specified in rule 4; 

(e) Is not a minor; 

(f) Has not been declared to be of unsound mind; 

(g) Is not an undischarged bankrupt, or has not applied to be adjudicated as a 

bankrupt; 

(h) Is a person resident in India; 

(i) Has not been convicted by any competent court for an offence punishable with 

imprisonment for a term exceeding six months or for an offence of five years 

has not  elapsed from the date of expiry of the sentence: 

(j) Has not been levied a penalty under section 271J of Income-tax Act, 1961 (43 of 

1961) and time limit for filing appeal before Commissioner Appellate Tribunal, 

as the case may be has expired, or such penalty has been confirmed by Income-

tax Appellate Tribunal, and five years have and 

(k) Is a fit and proper person. 

Since in the given case, the valuation has been done by a non-registered valuer, hence, the valuation 

done by the CA is not valid as per the provisions of the Companies Act, 2013. Since the valuation is 

not valid, the whole of the exercise / procedures as  described in section 236  is of no value / legal 

sanctity under the Companies Act, 2013. 

Section 247 of the Companies Act, 2013 and the Rules framed thereunder provides the  detailed 

guidelines relating to the valuation to be done only by the registered valuer. A registered valuers is, 

who possess the requisite qualifications, passed the valuation examination and is registered by the 

IBBI to act as valuer. 

Person already in the panel of Income tax Department is not eligible to carry out the valuation as per 

the above specified requirement under the Companies Act, 2013. 

 

Question 22 

Ariana Credit and Thrift (Nidhi) Ltd., was incorporated in December 2018 and want it to operate 

as  a Nidhi Company. The company has established its registered office in Jaipur, Rajasthan. 

The company started its operations from the April 2019. 

The company’s main function was to collect deposits from its members on monthly basis and to  

lend the members in case of need. The company pays interest @10% p.a. on quarterly basis on  

the deposits and charge interest @12%. p.a. on monthly basis. The loan to its members is granted 

for the working capital of the business only and for which the member borrower has to give 

guarantee of two members, against whom no loan is outstanding. 

For the financial year ended on 31st March 2020, the company’s paid-up equity share capital was 

` 15 lakh and for the year ended on 31st March 2021, the capital remained as ` 15 lakh and 

reserves were ` 5 lakh. 

Based on the captioned facts, answer the following questions: 

(i) What are the criteria for declaration of any company as Nidhi Company by the Central 

Government? (6 Marks Oct 21) 



 

 

Chapter 10 Miscellaneous Provisions 

9.16 

 

(ii) For the year ended on 31st March 2021, company’s capital was ` 15 lakh and reserves 

were ` 5 lakhs. How much deposit the company can accept from its member in the FY 

2021-22? (2 Marks Oct 21) 

Answer 22 

(i) In terms of Nidhi Rules, 2014 the following is the criteria for declaration of a company as 

Nidhi Company: 

Rule 4: Incorporation and incidental  matters 

1. A Nidhi shall be a public company and shall have a minimum paid up equity share capital 

of five lakh rupees. 

2. On and after the commencement of the Act, no Nidhi shall issue preference shares. 

3. If preference shares had been issued by a Nidhi before the commencement of this Act, 

such preference shares shall be redeemed in accordance with the terms of issue of such 

shares. 

4. Except as provided under the proviso to sub-rule (e) to rule 6, no Nidhi shall have any 

object in its Memorandum of Association other than the object of cultivating the habit 

of thrift and savings amongst its members, receiving deposits from, and lending to, its 

members only, for their mutual benefit. 

5. Every “Nidhi” shall have the last words ‘Nidhi Limited’ as part of its name. 

Rule 5: Requirements for Minimum Number of Members, Net Owned Fund etc. 

1. Every Nidhi shall, within a period of one year from the date of its incorporation, ensure 

that it has- 

a. not less than two hundred members; 

b. Net Owned Funds of ten lakh rupees or more; 

c. Unencumbered term deposits of not less than ten per cent. of the outstanding 

deposits as specified in rule 14; and 

d. ratio of Net Owned Funds to deposits of not more than 1:20. 

2. Within ninety days from the close of the first financial year after its incorporation and 

where applicable, the second financial year, Nidhi shall file a return of statutory 

compliances in Form NDH-1 along with such fee as provided in Companies (Registration 

Offices and Fees) Rules, 2014 with the Registrar duly certified by a company secretary  in 

practice or a chartered accountant in practice or a cost accountant in practice. 

3. If a Nidhi is not complying with clauses (a) or (d) of sub-rule (1) above, it shall within thirty 

days from the  close  of  the  first  financial  year,  apply  to  the  Regional  Director in Form 

NDH-2 along with fee specified in Companies (Registration Offices and Fees) Rules, 2014 

for extension of time and the Regional Director may consider the application and pass 

orders within thirty days of receipt of the application. Provided that the Regional Director 

may extend the period upto one year from the date of receipt of application. 

Explanation.- For the purpose of this rule “Regional Director” means the person 

appointed by the Central Government in the Ministry of Corporate Affairs as a Regional 

Director; 

https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
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4. If the failure to comply with sub-rule (1) of this rule extends beyond the second financial 

year, Nidhi shall not accept any further deposits from the commencement of the second 

financial year till it complies with the provisions contained in sub-rule (1) and gets itself 

declared under sub-section (1) of section 406, besides being liable for penal consequences 

as provided in the Act. 

(ii) Rule 11 of the Nidhi Rules, 2014 deals with the acceptance of  deposits by  Nidhi’s. Its 
sub - rule (1) provides that a Nidhi shall not accept deposits exceeding twenty times of 

its Net Owned Funds (NOF) as per its last audited financial statements. 

The total NOF of the company is ` 20 lakhs only (15+5). The company can accept deposits 

from its members not exceeding 20 times of the NOF i.e., up to Rs 400 lakh only. 

 

Question 23 

The Board of Directors of Highlight Ltd. proposes to appoint Mr. Bright, as the valuer for 

carrying out valuation of the immovable property pertaining to the company. He was having a 

post-graduate degree from a recognized University in India. State on the validity of  

appointment of  Mr.  Bright as  valuer as  per provisions of the Companies Act, 2013. 

(a) Appointment of Mr. Bright is valid as he is appointed by Board of Directors of Highlighted 

Ltd. 

(b) Appointment of Mr. Bright is valid as he fulfills the eligibilities requirement. 

(c) Appointment of Mr. Bright is invalid as he does not fulfills the eligibilities requirements. 

(d) Appointment of Mr. Bright is invalid due no experience defined. (1 Mark Nov 21) 

 

Answer 23 

(c) 

https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
https://www.mca.gov.in/content/mca/global/en/acts-rules/ebooks/rules.html
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Chapter 10 

Compounding of offences, Adjudication, Special Courts 

Question 1 

What are the powers of the Central Government under the Companies Act, 2013 regarding Appeal 

against acquittal? (2 Marks ,Oct-18) 

Answer 1 

Appeal against acquittal: According to section 444 of the Companies Act, 2013, the Central 

Government may, in any case arising under this Act, direct– 

(i) any company prosecutor, or 

(ii) authorize any other person either by name or by virtue of his office, to present an appeal 

from an order of acquittal passed by any court, other than a High Court. 

Appeal presented by such prosecutor or other person shall be deemed to have been validly 

presented to the appellate court. 

 

Question 2 

It is apprehended by the Directors of a Public Company that they are likely to be prosecuted for an 

offence under the Companies Act, 2013 which is not compoundable. Explain the provisions of the 

Companies Act, 2013 under which the Directors can seek relief from the liability for offence (2 Marks , 

Oct-18) 

Answer 2 

Relief under Section 463: Under section 463(1) of the Companies Act, 2013 if in any proceeding for 

negligence, default, breach of duty, misfeasance or breach of trust against an officer of a company, it 

appears to the court hearing the case he is or may be liable in respect of the negligence, default, 

breach of duty, misfeasance or breach of trust, but that he has acted honestly and reasonably, and 

that having regard to all the circumstances of the case, including those connected with his 

appointment, he ought fairly to be excused, the court may relieve him, either wholly or partly, from 

his liability on such terms, as it may think fit. 

 Provided that in a criminal proceeding under this sub-section, the court shall have no power 

to grant relief from any civil liability which may attach to an officer in respect of such 

negligence, default, breach of duty, misfeasance or breach of trust. 

 

 In the given case, the offence is not compoundable i.e. it carries imprisonment as a 

punishment either alone or with a fine. In either case, it would indicate that a criminal 

liability is indicated.  Hence, the court will not have the power to grant relief under section 

463. However, the nature of the offence will have to be examined. 

 

Question 3 

In the annual general meeting of XYZ Ltd., while discussing on the matter of retirement and 

reappointment of director Mr. X, allegations of fraud and financial irregularities were marked against 
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him by some members. This resulted into chaos in the meeting. The situation was normal only after 

the Chairman declared about initiating an inquiry against the director Mr. X, however, could not be re-

appointed in the meeting. The matter was published in the newspapers next day. On the basis of such 

news, whether the court can take cognizance of the matter and take action against the director on its 

own?  Justify your answer with reference to the provisions of the Companies Act, 2013. (4 Marks Mar-

19) 

Answer 3 

Section 439 of the Companies Act, 2013 provides that offences under the Act shall be non- cognizable. 

As per this section: 

1. Every offence under this Act except the offences referred to in sub section (6) of section 212 

shall be deemed to be non-cognizable within the meaning of the said Code. 

2. No court shall take cognizance of any offence under this Act  which is alleged  to  have been 

committed by any company or any officer thereof, except on the complaint in writing of the 

Registrar, a shareholder, member of the company, or  of a person authorized  by  the Central 

Government in that behalf. 

Thus, in the given situation, the court shall not initiate any suo moto action against the director Mr. 

X without receiving any complaint in writing of the Registrar of Companies, a shareholder of the 

company or of a person authorized by the Central Government in this behalf. 

 

Question 4 

Mr. Truth,  a director of  Horizan  Private  Limited,  is duly authorized  by  the  Board of  directors to 

prepare and file returns, report or other documents to the  Registrar of Companies on behalf of the 

company. Though he filed all the required documents to Registrar in time, however, subsequently it was 

found that the filed documents were false and inaccurate in respect to material particulars (knowing it 

to be false) submitted to the Registrar.  State the penal provision under the Companies Act, 2013? (4 

Marks , Mar-19) 

Answer 4 

According to section 448 of the Companies Act, 2013, if in any return, report, certificate, 

financial/statement, prospectus, statement or other document  required  by,  or  for,  the purposes of 

any of the provisions of this Act  or the rules made there under, any person makes  a statement, 

(a) which is false in any material particulars, knowing it to be false; or 

(b) which omits any material fact, knowing it to be material, he shall be liable under section 447. 

In the present case, Mr. Truth, a director of Horizan Private Limited filed returns, report or 
other documents to Registrar in time, however, subsequently it was found that the filed 
documents were false and inaccurate in respect to material particulars (knowing it to be false) 
submitted to the Registrar. 

 Hence, Mr. Truth shall be liable under section 447 for false statements. 

 Penal Provisions: As per Section 447, any person who is found to be guilty under this section 

shall be punishable with imprisonment for a term which shall not be less than 6 months but 

which may extend to 10 years and shall also be liable to fine which shall not be less than the 

amount involved in the fraud, but which may extend to 3 times the amount involved  in  the  

fraud, provided that, where the fraud involves public interest,  the  term  of imprisonment 
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shall not be less than 3years. 

 Hence Mr. Truth, a director of Horizan Private Limited shall be punishable with imprisonment 

and fine prescribed as aforesaid. 

Question 5 

Determine the legal positions in the given situations: 

Excel Ltd. committed an offence under the Companies Act, 2013.  The offences falls within the 

jurisdiction of a special court of Bundi district in which the registered office of Excel Ltd was situated. 

However in that Bundi district, there were two special courts one in X place and other in Y place. 

Identify the jurisdiction of the special court for trial of an offences committed by Excel Ltd (3 Marks , 

Nov-19) 

Answer 5 

All offences which are punishable in this Act with imprisonment of 2 years or more, shall be triable 

only by the special court established for the area in which the registered office of the company in 

relation to which the offence is committed. According to section 436 where there are more special 

courts than one for such area, by such one of them as may be specified in  this behalf by the high 

court concerned. 

 Accordingly, in the given case, there are more than one special court in Bundi district where 

registered office of Excel Ltd. is situated. The jurisdiction for trail in special court will be specified 

by H.C of the State (i.e. Rajasthan). 

 

Question 6 

Central Government for providing of speedy trial of offences under the Companies Act, 2013, shall establish/ 

designate such numbers of special courts in an area- ( 1 Mark , May-20) 

(a) Only 1 

(b) Not more than2 

(c) More than2 

(d) As many as may be necessary 

Answer 6 

The Answer is Option (d) 

 

Question 7 

Determine the legal positions in the given situations: 

Excel Ltd. committed an offence under the Companies Act, 2013. The offences falls within the jurisdiction of 

a special court of Bundi district in which the registered office of Excel Ltd was situated. However, in that 

Bundi district, there were two special courts one in X place and one in Y place. Identify the jurisdiction of 

special court for trial of an offences committed by Excel Ltd. (3 Marks , May-20) 
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Answer 7 

All offences which are punishable in this Act with imprisonment of 2 years or more, shall be triable only by 

the special court established for the area in which the registered office of the company in relation to which 

the offence is committed. According to section 436 of the Companies Act, 2013 where there are more special 

courts than one for such area, by such one of the mass may be specified in this behalf by the high court 

concerned. 

Accordingly, in the given case, there are more than one special court in Bundi district where registered office 

of Excel Ltd. is situated. The jurisdiction for trail in special court will be specified by High Court of the State 

(i.e. Rajasthan). 

 

Question 8 

In the annual general meeting of XYZ Ltd., while discussing on the matter of retirement and 

reappointment of director Mr. X, allegations of fraud and financial irregularities were levelled against 

him by some members. This resulted into chaos in the meeting. The situation was normal only after 

the Chairman declared about initiating an inquiry against the director Mr. X, however, could not be 

re-appointed in the meeting. The matter was published in the newspapers next day. On the basis of 

such news, whether the court can take cognizance of the matter and take action against the director 

on its own? 

Justify your answer with reference to the provisions of the Companies Act, 2013.  (4 Marks ,Oct-20) 

Answer 8 

Section 439 of the Companies Act, 2013 provides that offences under the Act shall be non- 

cognizable. As per this section: 

 1.  Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence under this 

Act except the offences referred to in sub section (6) of section 212 shall be deemed to be 

non-cognizable within the meaning of the said Code. 

2. No court shall take cognizance of any offence under this Act which is alleged to have been 

committed by any company or any officer thereof, except on the complaint in writing of the 

Registrar, a shareholder or a member of the company, or of a person authorized by the 

Central Government in that behalf. 

Thus, in the given situation, the court shall not initiate any suo moto action against the director 

Mr. X without receiving any complaint in writing of the Registrar of Companies, a shareholder 

of the company or of a person authorized by the Central Government in this behalf. 

 

Question 9 

State whether, Mr. R, the director of Roma Ltd. who is already been subjected to a penalty for 

default under the Companies Act, 2013, repeats such default, shall be liable for subsequent 

defaults – 

(a) No 

(b) Yes, if default is committed with in period of 1 year from the date of commission of first 
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default. 

(c) Yes, if default is committed with in period of 1 year from the date of order passed by NCLT 

(d) Yes, if default is committed with in period of 3 years from the date of order imposing such 

penalty passed by the Adjudicating officer. (1 Mark April 21) 

Answer 9 

The Answer is Option (d) 

 

Question 10 

Excel Ltd. committed an offence under the Companies Act, 2013. The offences falls within the 

jurisdiction of a special court of Bundi district in which the registered office of Excel Ltd was 

situated. However, in that Bundi district, there were two special courts one in X place and other in Y 

place. Identify the jurisdiction of the special court for trial of an offences committed by Excel Ltd. (2 

Marks March ‘18) 

Answer 10 

All offences which are punishable in this Act with imprisonment of 2 years or more, shall be triable 

only by the special court established for the area in which the registered office of the company in 

relation to which the offence is committed. According to section 436 of the Companies Act, 2013 

where there are more special courts than one for such area, by such one of them as may be 

specified in this behalf by the high court concerned. 

Accordingly, in the given case, there are more than one special court in such area where registered 

office of Excel Ltd. is situated. The jurisdiction for trail in special court will be specified by High Court 

of the State (i.e. Rajasthan). 

 

Question 11 

Mr. A is a judicial magistrate in a lower court. He was appointed to hold the office of the special 

court for the speedy disposal of the pending cases under the Act. Decide in the light of the 

Companies Act, 2013, whether the appointment of Mr. A is tenable. (8 Marks March ‘18) 

Answer 11 

Appointment of judge: A Special Court shall consist of a single judge who shall be appointed by the 

Central Government with the concurrence of the Chief Justice of the High Court within whose 

jurisdiction the judge to be appointed is working. A person shall not be qualified for appointment as 

a judge of a Special Court unless he is, immediately before such appointment, holding office of a 

Sessions Judge or an Additional Sessions Judge. 

Since in the given case, Mr. A, a judicial magistrate of a lower court was appointed to hold the office 

of the special court for the speedy disposal of the pending cases under the Act. As per the above 

provision, person shall be qualified for appointment as a judge of a Special Court if he, immediately 

before such appointment, holding office of a Sessions Judge or an Additional Sessions Judge. Here 

Mr. A. was not complying with the eligibility criteria, so his appointment as a judge of special court is 

not tenable. 
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Chapter 11 

National Company Law Tribunal and Appellate Tribunal 

Question 1 

Mr. PRTJ was appointed as a member of the National Company Law Appellate Tribunal. During the 

month of April, 2018, he was adjudged as an insolvent by a competent authority. The Central 

Government after consultation with the Chief Justice of India removed Mr. PRTJ from the 

membership of the National Company Law Appellate Tribunal. Being aggrieved by the decision of the 

Central Government, Mr. PRTJ approached you to confirm himself whether the decision of the 

Central Government was appropriate since, he was not given a reasonable opportunity of being 

heard as a matter of principle of natural justice. Advise him. 

Also state the circumstances in which the Central Government after consultation with the Chief 

Justice of India can remove any person from the office of President, Chairperson or any Member of 

the National Company Law Appellate Tribunal. 

Your answer should refer to the relevant provisions of the Companies Act, 2013. (8 Marks ,Oct-18) 

 

Answer 1 

According to Section 417(1) of the Companies Act, 2013, the Central Government may, after 

consultation with the Chief Justice of India, remove from office the President, Chairperson or any 

Member, who— 

(a) has been adjudged an insolvent; or 

(b) has been convicted of an offence which, in the opinion of the Central Government, involves 

moral turpitude; or 

(c)   has become physically or mentally incapable of acting as such President, the Chairperson, or 

Member; or 

(d) has acquired such financial or other interest as is likely to affect prejudicially his functions as 

such President, the Chairperson or Member; or 

(e) has so abused his position as to render his continuance in office prejudicial to the public 

interest: 

 Provided that the President, the Chairperson or the Member shall not be removed on any of 

the grounds specified in clauses (b) to (e) without giving him a reasonable opportunity of being 

heard. 

 

 As per the proviso stated above, in case of sub-clause (a), i.e. where there is a case of 

insolvency, there is no requirement of giving an opportunity of being heard by the member of 

the NCLAT. Hence, the action taken by the Central Government against PRTJ is valid. 

 

Circumstances under which the Central government can remove the President, the Chairperson etc., 

 According to Section 417(2) of the Companies Act, 2013, the President, the Chairperson or 

the Member shall not be removed from his office except by an order made by the Central 

Government on the ground of proved mis behaviour or incapacity after an inquiry made by a 

Judge of the Supreme Court nominated by the Chief Justice of India on a reference made to 
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him by the Central Government in which such President, the Chairperson or Member had 

been informed of the charges against him and given a reasonable opportunity of being 

heard. 

 

 In the instant case, it is advised that the decision of the Central Government to remove 

(without giving reasonable opportunity of being heard) Mr. PRTJ, member of NCLAT who was 

adjudged as an insolvent by a competent authority is appropriate as per the clause (a) of 

Section 417(1) of the Companies Act, 2013. 

 

Question 2 

A petitioner presented an application before the tribunal in July, 2017 and order was passed and 

made available to parties in September, 2017. Aggrieved party filed an appeal before NCLAT in 

November, 2017. The appeal was pending before NCLAT for 6 months. 

Examine in the light of the Companies Act, 2013, the following issues – 

 Whether the filling of an appeal before the NCLAT is in order. 

 Time period latest by which the NCLAT should dispose off the said appeal (8 Marks ,Nov-18) 

Answer 2 

According to sections 421 of the Companies Act, 2013, any person aggrieved by an order of the 

Tribunal may prefer an appeal to the Appellate Tribunal within a period of forty -five days from the 

date on which a copy of the order of the Tribunal is made available to the person. However, 

extension of further 45 days may be granted as per proviso to section 421(3). 

 Whereas section 422 of the Companies Act, 2013, states that every application or petition  

presented before the Tribunal and every appeal filed before the Appellate Tribunal shall be dealt 

with and disposed of by it as expeditiously as possible and every endeavor shall be made by the 

Tribunal or the Appellate Tribunal, as the case may be, for the disposal of such application or 

petition or appeal within 3 months from the date of its presentation before the Tribunal or the 

filing  of the appeal before the Appellate Tribunal. 

 Where any application or petition or appeal is  not disposed of  within the period specified above, 

the Tribunal or, as the case may be, the Appellate Tribunal, shall record the reasons for not 

disposing of the application or petition or the appeal, as the case may be, within the period so 

specified; and the President or the Chairperson, as the case may be, May, after taking into 

account the reasons so recorded, extend the period referred to above, by such period not 

exceeding ninety days as he may consider necessary. 

Accordingly, as per the provisions, following are the answer: 

(i) Filing of an appeal before NCLAT is in order as per section 421. As per the given facts,   

appeal is made within 45 days from the date on which a copy of the order of the Tribunal is 

made available to the person. 

(ii) As per section 422, appeal preferred before the NCLAT, shall be disposed within 3 months 

from the date of its presentation before the Appellate Tribunal. Where any application or 

petition or appeal is not disposed of within the period specified above, the Appellate 

Tribunal, shall record the reasons for the same; and the President or the Chairperson, may, 

after taking into account the reasons so recorded, extend the period referred to above, by 
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such period not exceeding ninety days as he may consider necessary. So accordingly appeals 

should be disposed off by the NCLAT latest by may 2018. 

Question 3 

The members of H Limited apply to the National Company Law Tribunal under section 241 of the 

Companies Act, 2013 on grounds of oppression and mismanagement by the Board of Directors. 

The NCLT passed an order removing the Managing Director of the Company, Mr. M. One year 

later, Mr. M is now a changed man and the Board of Directors want Mr. M back, as Manager of 

the company. The Board of Directors seek your expert opinion as to what they should do to get 

Mr. M appointed as the Manager of the Company. State your opinion, in light of the relevant 

provisions of the Companies Act, 2013. 

(a) Mr. M cannot be appointed as the Manager of the company for a period of 5 years from 

the date of order of the NCLT and the only solution available in this regard to the Board is 

to wait for 4 more years. 

(b) Mr. M can be appointed as Manager if the special approval of the Central Government is 

obtained. 

(c) Mr. M can be appointed by way of making an application to the NCLT. 

(d) None of the above. (2 Marks April ‘21) 

Answer 3 

The Answer is (d) 

 

Question 4 

NCLAT was constituted by the Central Government consisting of a chairperson along with the 

Judicial and Technical members for hearing appeals against the orders of the Tribunal. Later it was 

discovered that chairperson is a judge of a high court. Aggrieved parties to a case, challenged the 

sanctity of the order of the respective case and said that it is invalid. Examine in the light of the 

given situations the validity of the act or proceedings conducted by the NCLAT. (4 Marks , March 

18) 

Answer 4 

As per section 411 of the Companies Act, 2013 the qualification of chairperson of NCLAT shall be a 

person who is or has been a judge of the Supreme Court or the Chief Justice of a High Court. In the 

given case, chairperson is a judge and not a chief justice of a High Court, so his appointment is 

invalid. However, Section 431 of the Companies Act, 2013 provides of the provisions that no act or 

proceeding of the Tribunal or the Appellate Tribunal shall be questioned or shall be invalid merely 

on the ground of the existence of any vacancy or defect in the constitution of the Tribunal or the 

Appellate Tribunal, as the case may be. 

Accordingly, the act or proceeding of the Appellate Tribunal (NCLAT) shall not be invalid on the 

basis of defect in the constitution of the Appellate Tribunal. 
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Chapter 12 

Corporate Secretarial Practice–Drafting of Notices, Resolutions, Minutes and 

Reports 

Question 1 

The members of EBX Limited decided to pass a resolution for appointing Mr. S as an Independent 

director of the company. Draft a specimen resolution to be passed at the said meeting (4 Marks , 

Oct-20) 

Answer 1 

Resolution passed at the meeting of EBX Limited held at its registered office situated at __ _ _ on 

__ __ (day) at ___A.M. 

“RESOLVED that pursuant to the provisions of Sections 149, 150, 152 and any other applicable 
provisions of the Companies Act, 2013 and the rules made there under (including any statutory 

modification(s) or re-enactment thereof for the time being in force) read with Schedule IV to the 

Companies Act, 2013, Mr. S (holding DIN ), Director of the Company who retires by rotation at the 

Annual General Meeting and in respect of whom the Company has received a notice in writing from a 

member proposing his candidature for the office of Director, be and is hereby appointed as an 

Independent Director of the Company to hold office for five consecutive years for a term up to , 20---.” 

Question 2 

Draft a specimen resolution of approval of Directors’ report of the financial year 2020 - 2021.  (4 

Marks , March-21) 

Answer 2 

“Resolved that the draft of the Directors ‘Report for the year ended 31st March, 2020, as submitted 

before the meeting, duly initiatalled by the Chairman of the meeting for the purpose of 

identification, be and is hereby considered and approved by the Board and that  the same be signed 

on behalf of the Board of Directors of the company by Mr…..Director and Mr, Director. 

 Resolved further that pursuant to provisions stipulated under sub-section 3 of the Section 179 of 

the Companies Act, 2013 read with Companies (Meetings of Board and the powers) Rules, 2014, 

all the directors of the company be and is hereby severally authorised to file the  resolution with 

the Registrar of Companies,…. Along with requisite e-Form.” 

Question 3 

MNC Ltd., a company, whose paid up capital was Rs.  4.00 Crores,  has  issued right shares  in the ratio 

of 1:1. The said company is listed with Mumbai Stock Exchange. Whether the company is required to 

appoint any Audit Committee and if  yes,  draft  a  suitable Board  Resolution  to  appoint an Audit 

committee covering the aspects as provided in the Companies Act, 2013. (8 Marks April 19) 

Answer 3 

Under section 177(1) of the Companies Act,  2013 the Board  of Directors  of every  listed  company  and 

such other class or classes of companies, as may be prescribed, shall constitute an Audit Committee. 

Therefore, MNC Ltd being a listed company will be bound to c onstitute an audit committee under the 

Act. 

Further under section 177(2) the Audit Committee shall  consist  of  a  minimum of three  directors with 
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independent directors forming a majority. 

Further, the majority of members of Audit Committee including its  Chairperson  shall  be  persons with 

ability to read and understand the financial statement. 

The draft Board Resolution for the constitution of an Audit Committee may be as follows: 

“Resolved that pursuant to the provision  contained in section 177 of the Companies Act  2013 and the 

applicable clause of Listing Agreement with  the  Mumbai Stock Exchange, an Audit  Committee of the 

Company be and is hereby constituted with effect from the conclusion of this meeting, with members 

as under: 

1. Mr. A -- An Independent Director. 

2. Mr. B  --  An  Independent Director 

3. Mr. C –  An  Independent Director 

4. Mr. D --  An  Independent Director 

5. Mr. FE --  Financial Executive 

6. Mr. MD --  Managing Director 

Further resolved that the Chairman of the Committee, who shall be an Independent Director, be 

elected by the committee members from amongst themselves. 

Further resolved that the quorum for  a  meeting of the  Audit  Committee shall be  the  chairman of 

the Audit Committee and 2 other members (other than the Managing Director),. 

Further resolved that the terms  of reference  of the  Audit  Committee shall  be in  accordance with 

the provisions of section 177(4) of the Companies Act, 2013. 

Further resolved that the Audit committee shall conduct discussions with the auditors periodically 

about internal control system, the scope of audit including the observations of the auditors. 

Further resolved that the Audit Committee shall review the  quarterly  and  annual  financial 

statements and submit the same to the Board with its recommendations, if any. 

Further resolved that  the  recommendations made by  the Audit  Committee on any  matter  relating 

to financial management including the audit report shall be binding on the Board. However, where 

such recommendations are not accepted by the Board, the reasons for the same shall  be recorded in 

the minutes of the Board meeting and communicated to the shareholders. 

Further resolved that the Company Secretary of the Company shall be the Secretary to the Audit 

Committee. 

Further resolved that the Chairman of the Audit Committee shall attend  the  annual general meeting 

of the Company to provide any clarifications on matters relating to audit as may be required by the 

members of the company. 

Further resolved that the Board’s Report/Annual Report to the members of the Company 

shall include the particulars of the constitution of the Audit Committee and the details of the non 

acceptance of any recommendations of the Audit Committee with reasons therefor.” 

Question 4 

Draft a Board resolution for approval of investment in equity shares by Speed Cycles Limited in    

Brakes and Gears Limited. (4 Marks Nov 21) 
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Answer 4 

Specimen of Board Resolution: Investment in Equity Shares 

Resolution passed at the meeting of the Board of Directors of Speed Cycles Limited held at  its 

registered office situated at ________ on ______  (day) at __ A.M. 

“Resolved unanimously that pursuant to provisions of Section 186(2) of the Companies Act, 2013, 

the company be and is hereby authorized to invest in _____ equity shares of 

` ____ each of Brakes and Gears Limited,  the investment in addition to  other investments made  

to  date in the aggregate being within the limits prescribed under the said section.” 

“Resolved further that Mr. ………………., the Managing Director of the Company be and is hereby 

authorised on behalf of the Board to sign /execute the necessary documents in this connection.” 

Sd/- 

Board of Directors Speed 

Cycles Limited 
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Chapter 13 

The Securities Exchange Board of India Act, 1992 

Question 1 

Mr. X files a complaint against Mr. P, Chief Executive Officer of the Company before SEBI. After enquiry 

SEBI finds that Mr. P. Mehta, on the basis of unpublished price sensitive information, has indulged in 

the trading of the securities of that company. Explain, on the basis of the said finding, what action SEBI 

can take against Mr. P. Mehta under the Securities and Exchange Board of India Act, 1992. (6 Marks, 

OCT-18) 

Answer 1 

Section 15G of the Securities and Exchange Board of India (SEBI) Act, 1992 deals with penalty for Insider 

Trading. According to this, if any insider 

(i) either on his own behalf or on behalf of any other person, deals in securities of a body 

corporate on any stock exchange on the basis of any unpublished price sensitive information; 

or 

(ii) communicates any unpublished price sensitive information to any person, with or without his 

request for such information except as required in the ordinary cause of business or under  any 

law, or 

(i) counsels or procures for, any other person to deal in any securities of any body corporate on 

the basis of unpublished price sensitive information, shall be liable to a penalty of  twenty-five 

crore rupees or three times the amount of profits made  out of insider trading, whichever is 

higher. As such SEBI can, after following the prescribed procedure, impose a penalty on Mr. P. 

The maximum penalty that SEBI can impose is Rupees twenty-five crores or three times the 

amount of profits made out of insider trading, whichever is higher. 

 

Question 2 

Mr. R, an investor is not satisfied with the dealings of his stock broker who is registered with Chennai 

Stock Exchange. Mr. R approaches you to guide him regarding the avenues available to him for making 

a complaint against the stock broker under Securities and Exchange Board of India Act, 1992 and also 

the grounds on which such complaint can be made. You are required to briefly explain the answer to his 

queries. (6 Marks , Oct-18) 

Answer 2 

Securities and Exchange Board of India (SEBI) was established for regulating the various aspects of 

stock market. One of its functions is to register and regulate the stock brokers. In the light of this, Mr. 

R is advised that the complaint against the erring stock broker may be submitted to SEBI. 

The grounds on which or the defaults for which complaints may be made to SEBI are as follows: 

(a) Any failure on the part of the stock broker to issue contract notes in the form and 

manner specified by the stock exchange of which the stock broker is a member. 

(b) Any failure to deliver any security or any failure to make payment of the amount due to 

the invest or in the manner with in the period specified in the regulations. 

(c) Any collection of charges by way of brokerage which is in excess of the brokerage 

specified in the regulations. 
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Question 3 

List the common obligations of listed entities assigned under the SEBI (LODR) Regulations, 2015. (3 

Marks , Nov-18) 

Answer 3 

A responsibility has been cast upon Key Managerial Personnel (KMP’S), Directors, and Promoters that 
they shall comply with responsibilities or obligations assigned to them under the SEBI (LODR) 

Regulations, 2015. 

The following are the common obligations on Listed entities:- 

1. Regulation 6: Compliance Officer And his Obligations 

A listed entity shall appoint a qualified Company Secretary as the Compliance Officer. The 

Compliance officer so appointed shall be responsible for ensuring conformity with regulatory 

compliance, co-ordination and reporting to the Board, ensuring that correct procedures have 

been followed that would result in correctness of information filed by listed entity under the 

regulations and monitoring email address of grievance redressal division. 

2. Regulation 7: Share Transfer Agent 

The listed entity shall appoint a share transfer agent or manage the share transfer facility in 

house. 

Question 4 

Mr. Ingenious, registered as an Intermediary, fails to enter into an agreement with his client and hence 

penalised by SEBI under the SEBI Act. Advise Mr. Ingenious as to what remedies are available to him 

against the order of SEBI. (1 Mark , Mar-19) 

(a) He may be given extension on the basis of the reasonable ground for not entering into  an  

agreement with his client 

(b) he shall be liable to a penalty for not entering into an agreement with his client which is 

required under this Act. 

(c) he shall be liable for imprisonment for not entering into an agreement with his client which  

is required under this Act. 

(d) Both (b) &(c) 

Answer 4 

The Answer is (b) 

 

Question 5 

SEBI ordered Delhi Stock Exchange (DSE), to produce their books of accounts and audited financial 

statements for the period 1st April 2016 to 31st March 2018 within 30 days of the receipt of the 

communication by the stock exchange. The communication was received by the company on 30th 

April 2018 and no documents were furnished to SEBI in reply to the notice till 15th May 2018. State the 

consequences of not supplying the said documents to SEBI: (1 Mark , Mar-19) 
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(a) Period of submission of said documents may be condoned on reasonable grounds 

(b) Show cause notice may be served why DSE not be penalized for non-submitting of the 

documents within the time limit. 

(c) DSE shall punishable with a fine only 

(d) DSE shall be punishable with fine and imprisonment both 

Answer 5 

The Answer is (c) 

 

Question 6 

Mr. Z (Member of SEBI) due to his severe accident was in financial debt availed for his treatment. He 

was deranged and was in mental stress. This effected on the performance of his duties in a responsible 

manner. A group of complainants have alleged that Mr. Z is not normal in his behaviour and rendering 

of his services in office may be detrimental to the public interest and so should be removed from his 

office. Advise in the given situation, the tenability of maintenance of complaint against Mr. Z.  (8 Marks 

,Mar-19) 

Answer 6 

Removal of Member of the SEBI (Section 6 of the Securities and Exchange Board of India Act, 1992) 

According to section 6 of the Securities and Exchange Board of India Act, 1992, the Central Government 

shall have the power to remove a member appointed to the Board, if he: 

(i) is, or at any time has been adjudicated as insolvent; 

(ii) is of unsound mind and stands so declared by a competent court; 

(iii) has been convicted of an offence which, in the opinion of the Central Government, involves a 

moral turpitude. 

(iv) has, in the opinion of the Central Government so abused his position as to render his 

continuance in office detrimental to the public interest. 

Before removing a member, he will be given a reasonable opportunity of being heard in the matter. 

 In the present case, a group of complainants have alleged that Mr. Z, is not normal in his 

behavior, and in rendering of his services in office.  He was in a mental distress due financial 

debt owed for his treatment. This all may be unfavorable to the public interest and so should 

be removed from his office. 

 Here, above complainants may approach the Central Government for removal of Mr. Z, a 

member of the SEBI and if the Central Government is of the opinion that Mr. Z is not competent 

and was suffering from the mental and physical stress effecting as to rendering of his 

services/duties in a office as a member of the Board. The Central Government may remove Mr. 

Z from his office after giving him a reasonable opportunity of being heard in the matter only 

when Mr. Z is so declared of unsound mind by a competent court. 

 Since, in the given case the incompetency of Mr. Z is not so declared by the court, so complaint 

for removal of Mr. Z is not tenable. 
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Question 7 

Alpha Industries Limited, a Listed Entity with good market image adhered the required corporate 

governance practices. The Company maintained its Website, in compliance to the provisions of the SEBI 

(Listing Obligation and Disclosure Requirements) Regulations. 2015. The Company having one material 

subsidiary company named as Beta Industries Limited. One of the Board Members of the  Beta 

Industries Limited is also Board Member of Alpha industries Limited. Being a consultant of the company, 

advise time period within which Alpha industries Limited shall submit quarterly and year-to-date 

standalone financial results to the stock exchange– (2 Marks , Nov-19) 

(a) Within 45 days of end of each quarter 

(b) Within 45 days of end of each month 

(c) Within 45 days of end of each quarter, other than the last quarter. 

(d) Within 45 days of end of half year. 

Answer 7 

The Answer is (c) 

 

Question 8 

SEBI ordered DSE, to produce their books of accounts and audited financial statements for the period 

1st April 2016 to 31st March 2018 within 30 days of the receipt of the communication by the stock 

exchange. The communication was received by the company on 30th April 2018 and no documents 

were furnished to SEBI in reply to the notice till 15th May 2018. State the consequences of not  supplying  

the said documents to SEBI: (2 Marks , Nov-19) 

(a) Period of submission of said documents may be condoned on reasonable grounds. 

(b) Show cause notice may be served why DSE not be penalized for not submitting of the 

documents within the time limit. 

(c) DSE shall be punishable with a fine. 

(d) DSE shall be punishable with fine and imprisonment. 

Answer 8 

The Answer is (c) 

 

Question 9 

PQR Ltd., is a listed entity with its subsidiary, Twig Ltd. State the Corporate Governance requirements with 

respect to the subsidiary of Listed Entity as per the SEBI (LODR) Regulations, 2015. (4 Marks , Nov-19) 

Answer 9 

Regulation 24:  Corporate Governance Requirements with respect to Subsidiary of Listed Entity. 

 The Board: At least one Independent Director on Board shall be a Director on Board of Unlisted 

Material Subsidiary. The management of the unlisted subsidiary shall periodically bring to the 
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notice of the board of directors of the listed entity, a statement of all significant transactions and 

arrangements entered into by the unlisted subsidiary. 

 A listed entity shall not dispose of shares in its material subsidiary resulting in reduction of 

its shareholding (either on its own or together with other subsidiaries) to less than 50 % or cease 

the exercise of control over the subsidiary without passing a special resolution in its General 

Meeting except in cases where such divestment is made under a scheme of arrangement duly 

approved by a Court/Tribunal or under a  resolution  plan  duly  approved under section 31 of 

the IBC and such an event is disclosed to the recognised stock exchange within one day of the 

resolution plan being approved. 

 Selling, disposing and leasing of assets amounting to more than 20% of the assets of the material 

subsidiary on an aggregate basis during a  financial year  shall  require  prior approval of 

shareholders by way of special resolution, unless the sale/disposal/lease is made under a 

scheme of arrangement duly approved by a Court/Tribunal/ duly approved resolution plan. 

As per amendment  

the existing sub-regulation (1) shall be substituted with the following, namely- 

“(1) At least one independent director on the board of directors of the listed entity shall be a 

director on the board of directors of an unlisted material subsidiary, whether incorporated in India 

or not. 

Explanation- For the purposes of this provision, notwithstanding anything to the contrary 

contained in regulation 16, the term “material subsidiary” shall mean a subsidiary, whose income 
or net worth exceeds twenty percent of the consolidated income or net worth respectively, of the 

listed entity and its subsidiaries in the immediately preceding accounting year.” 

 

Question 10 

PQR Ltd., is a listed entity with its subsidiary, Twig Ltd. State the Corporate Governance requirements 

with respect to the subsidiary of Listed Entity as per the SEBI (LODR) Regulations, 2015.  (4 Marks, May 

20) 

Answer 10 

Regulation 24: Corporate Governance Requirements with respect to Subsidiary of Listed Entity. 

 The Board: At least one Independent Director on Board shall be a Director on Board of Unlisted 

Material Subsidiary. The management of the unlisted subsidiary shall periodically bring to the 

notice of the board of directors of the listed entity, a statement of all significant transactions and 

arrangements entered into by the unlisted subsidiary. 

 A listed entity shall not dispose of shares in its material subsidiary resulting in reduction of its 

shareholding (either on its own or together with other subsidiaries) to less than 50% or cease 

the exercise of control over the subsidiary without passing a special resolution in its General 

Meeting except in cases where such divestment is made under a scheme of arrangement duly 

approved by a Court/Tribunal or under a resolution plan duly approved under section 31 of the 

I B C and such an event is disclosed to the recognized stock exchange within one day of the 

resolution plan being approved. 

 Selling, disposing and leasing of assets amounting to more than 20% of the assets of the material 

subsidiary on an aggregate basis during a financial year shall require prior approval of 

shareholders by way of special resolution, unless the sale/disposal/lease is made under a 
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scheme of arrangement duly approved by a Court/Tribunal/duly approved resolution plan. 

As per amendment  

the existing sub-regulation (1) shall be substituted with the following, namely- 

“(1) At least one independent director on the board of directors of the listed entity shall be a 

director on the board of directors of an unlisted material subsidiary, whether incorporated in India 

or not. 

Explanation- For the purposes of this provision, notwithstanding anything to the contrary 

contained in regulation 16, the term “material subsidiary” shall mean a subsidiary, whose income 
or net worth exceeds twenty percent of the consolidated income or net worth respectively, of the 

listed entity and its subsidiaries in the immediately preceding accounting year.” 

 

Question 11 

Securities and Exchange Board of India (SEBI) has undertaken inspection of books of accounts and 

records of LR Ltd., a listed public company. Specify the measures which may be taken by SEBI under the 

Securities and Exchange Board of India Act, 1992 to protect the interest of investors and securities 

market, on completion of such inquiry. (8 Marks ,Oct-20) 

Answer 11 

As per section 11 (4) of the Securities and Exchange Board of India Act, 1992, the Board may, by   an 

order, for reasons to be recorded in writing, in the interest of investors or securities market, take any 

of the following measures, either pending investigation or inquiry or on completion of such 

investigation or inquiry, namely:— 

1. suspend the trading of any security in a recognized stock exchange; 

2. restrain persons from accessing the securities market and prohibit any person associated with 

securities market to buy, sell or deal insecurities; 

3. suspend any office-bearer of any stock exchange or self-regulatory organization from holding 

such position; 

4.   impound and retain the proceeds or securities in respect of any transaction which is under 

investigation; 

5. attach, for a period not exceeding ninety days, bank accounts or other property of any 

intermediary or any person associated with the securities market in any manner involved in 

violation of any of the provisions of this Act, or the rules or the regulations made thereunder: 

 Provided that the Board shall, within ninety days of the said attachment, obtain confirmation 

of the said attachment from the Special Court, established under section 26A, having 

jurisdiction and on such confirmation, such attachment shall continue during the pendency of 

the aforesaid proceedings and on conclusion of the said proceedings, the provisions of section 

28A shall apply: 

 Provided further that only property, bank account or accounts or any transaction entered 

therein, so far as it relates to the proceeds actually involved in violation of any of the provisions 

of this Act, or the rules or the regulations made there under shall be allowed to be attached. 

1. direct any intermediary or any person associated with the securities market in any manner 
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not to dispose of or alienate an asset forming part of any transaction which is under 

investigation. 

 The amount disgorged, pursuant to a direction issued, under the SEBI Act or the Securities 

Contracts (Regulation) Act, 1956 or the Depositories Act, 1996, as the case may be - 

 shall be credited to the Investor Protection and Education Fund (IPEF) established 

by  the Board, and 

 such amount shall be utilised by the Board in accordance with the regulations 

made under this Act.’’. 

 Provided that the Board may take any of the measures specified in clause (d) or clause (e) or 

clause (f), in respect of any listed public company or a public company (not being intermediaries 

referred to in section 12) which intends to get its securities listed on any recognized stock 

exchange where the Board has reasonable grounds to believe that such company has been 

indulging in insider trading or fraudulent and unfair trade practices relating to securities market 

: 

 Provided further that the Board shall, either before or after passing such orders, give an 

opportunity of hearing to such intermediaries or persons concerned. 

 2Penalty: The Board may, by an order, for reasons to be recorded in writing, levy penalty 

under sections 15A, 15B, 15C, 15D, 15E, 15EA, 15EB, 15F, 15G, 15H, 15HA and 15HB after 

holding an inquiry in the prescribed manner. (as per amendment) 

 

Question 12 

PQR Ltd., is a listed entity with its subsidiary, Twig Ltd. State the Corporate Governance requirements 

with respect to the subsidiary of Listed Entity as per the SEBI (LODR) Regulations, 2015. (3 

Marks March ‘18) 

Answer 12 

Regulation 24: Corporate Governance Requirements with respect to Subsidiary of Listed Entity. 

The Board: At least one Independent Director on Board shall be a Director on Board of Unlisted 

Material Subsidiary. The management of the unlisted subsidiary shall periodically bring to the notice 

of the board of directors of the listed entity, a statement of all significant transactions and 

arrangements entered into by the unlisted subsidiary. 

A listed entity shall not dispose of shares in its material subsidiary resulting in reduction of its 

shareholding (either on its own or together with other subsidiaries) to less than 50 % or cease the 

exercise of control over the subsidiary without passing a special resolution in its General Meeting 

except in cases where such divestment is made under a scheme of arrangement duly approved by a 

Court/Tribunal. 

Selling, disposing and leasing of assets amounting to more than 20% of the assets of the material 

subsidiary on an aggregate basis during a financial year shall require prior approval of shareholders 

by way of special resolution, unless the sale/disposal/lease is made under a scheme of arrangement 

duly approved by a Court/Tribunal. 

As per amendment  

the existing sub-regulation (1) shall be substituted with the following, namely- 
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“(1) At least one independent director on the board of directors of the listed entity shall be a 

director on the board of directors of an unlisted material subsidiary, whether incorporated in India 

or not. 

Explanation- For the purposes of this provision, notwithstanding anything to the contrary 

contained in regulation 16, the term “material subsidiary” shall mean a subsidiary, whose income 
or net worth exceeds twenty percent of the consolidated income or net worth respectively, of the 

listed entity and its subsidiaries in the immediately preceding accounting year.” 

 

Question 13 

Mr. Moral, a member of SEBI was engaged in conducting of inquiries and Audit of various stock 

exchanges. A group of complainants suspected that Mr. Moral, have taken bribe in the conduct of 

inquiries and Audit of stock exchanges. Therefore, he should be removed from his office. Examine 

with reference to the SEBI Act the rationality of the complainants on removal of Mr. Moral as per 

the SEBI Act, 1992. (6   Marks March ‘18) 

Answer 13 

Removal of Member of the SEBI (Section 6 of the Securities and Exchange Board of India Act, 1992) 

According to section 6 of the Securities and Exchange Board of India Act, 1992, the Central 

Government shall have the power to remove a member appointed to the Board,  if he: 

(i) is, or at any time has been adjudicated as insolvent; 

(ii) is of unsound mind and stands so declared by a competent court; 

(iii) has been convicted of an offence which, in the opinion of the Central 

Government, involves a moral turpitude. 

(iv) has, in the opinion of the Central Government so abused his position as to 

render his continuance in office detrimental to the public interest. 

Before removing a member, he will be given a reasonable opportunity of being heard in the matter.  

In the present case, a group of complainants have alleged that Mr. Moral, a member of the SEBI has 

a taken up bribe in the inquiries and audit of the stock exchanges that came up before the Board 

and he misused his position and committed an offence involved a moral turpitude. Therefore, he 

should be removed from his office. 

The Central Government may remove Mr. Moral from his office after giving him a reasonable 

opportunity of being heard in the matter. 

 

Question 14 

I. Mr. Kumar filed  a complaint against Mr. P alleging that  Mr. P has communicated unpublished 

price sensitive information to Mr. X. Mr. P took a plea that Mr. X requested him for such 

information and it was done bonafidely. Examine the liability of Mr. P in the given  situation  in  

the light of the  Securities and Exchange Board of India  (SEBI) Act, 1992. (4 Marks April 19) 

II. SEBI has asked Jaipur Stock Exchange to furnish  their  books  of  accounts  and  audited financial 

statements for the period 1st April 2016 to 31st March 2018 within 30  days  of the receipt of the 

communication by the stock exchange. The communication was received by the company on 

30th April 2018 and no documents were furnished to  SEBI  in reply  to  the  notice  till 15th  May 
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2018. Can  the  stock exchange be penalised for this inaction? (4 Marks April 19) 

 

Answer 14 

(i) Section 15G of the  Securities  and  Exchange  Board  of  India  (SEBI)  Act,  1992  deals  

with penalty for Insider Trading. According to this, if any insider 

(a) either on his own behalf or on behalf of any other person, deals in securities of a 

body corporate on any stock exchange on the basis of any unpublished price 

sensitive information; or 

(b) communicates any unpublished price sensitive information to any person, with or 

without his request for such information except as required in the ordinary cause 

of business or under any law, or 

(c) counsels or procures for, any other person to deal in any securities of any body 

corporate on the basis of unpublished price sensitive information, 

Accordingly, Mr. P, is an insider as he communicated unpublished price sensitive 

information to Mr. X on his request, therefore he shall be liable to a penalty of twenty-

five crore rupees or three times the amount of profits made out of insider trading, 

whichever is higher. 

(ii) As per section 23A(a) of the Securities Contract (Regulation) Act, 1956, if any person fails 

to furnish any information, document, books, returns or report to a recognized stock 

exchange within the time specified in the listing agreement or conditions or bye-laws of 

the stock exchange, he shall punishable with a fine of at  least  one lakh  rupees  which 

may extend  to one lakh rupees per day during which such failure continues, subject to 

a maximum of one  crore rupees. Thus, Jaipur Stock Exchange shall be liable to the afore-

mentioned  penalty under section 23A(a) of the Act for its failure to submit the required 

documents to SEBI. 

 

Question 15 

Mr. Vasumadan Lal, one of the directors of Florence Shares (P) Ltd., was found to be guilty of 

contravention under the SEBI Act, 1992, under section 27 and was imposed a penalty of ` 70 

lakhs vide order of SEBI dated 14th April, 2021. SEBI issued notice to Mr. Vasumadan for paying 

the penalty amount but he refrained from doing so and unfortunately, he passed away on 25 th 

May,  2021 without paying the penalty amount. 

His estate worth ` 60 lakhs was inherited by his son, Mr. Rajgopal Lal, which included a property 

worth ` 25 lakhs which was mortgaged by him for taking a bank loan. Recovery proceedings under 

section 28A were initiated against Mr. Rajgopal by the Recovery Officer for recovering the penalty 

amount payable by Mr. Vasumadan. 

In the context of aforesaid case-scenario, please answer to the following questions:- 

(i) Whether it was valid to initiate the recovery proceedings against Mr. Rajgopal? 

(ii) What shall be the liability of Mr. Rajgopal in such recovery proceedings? (8 

Marks Oct 21) 

Answer 15 

(i) As per section 28B of the Securities and Exchange Board of India Act, 1992,  Where a person 
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dies, his legal representative shall be liable to pay any sum which the deceased would have 

been liable to pay, if he had not died, in the like manner and to the same extent as the 

deceased: 

Provided that, in case of any penalty payable under this Act, a legal representative shall be liable 

only in case the penalty has been imposed before the death of the deceased person. 

For the purposes of sub-section (1), any proceeding for disgorgement, refund or an action for 

recovery before the Recovery Officer under this Act, except a proceeding for levy of penalty, which 

could have been initiated against the deceased if he had survived, may be initiated against the 

legal representative and all the provisions of this Act shall apply accordingly. 

Explanation.--For the purposes of this section ''Legal representative" means a person who in law 

represents the estate of a deceased person, and includes any person who intermeddles with the 

estate of the deceased and where a party sues or is sued in a representative character, the person 

on whom the estate devolves on the death of the party so suing or sued. 

Here, penalty of  ` 70 lakhs was imposed on Mr. Vasumadan Lal vide order of SEBI dated  14th 

April, 2021, and he passed away on 25th May, 2021. So, the penalty had been imposed before 

his death. 

Further, he had refrained from paying the penalty for which recovery proceedings could have 

been initiated against him by the Recovery Officer but as he passed away because of which  as 

per section 28B(2), as aforesaid, such recovery proceedings might be initiated against his legal 

representative and all the provisions of the SEBI Act, 1992, would apply accordingly. 

Mr. Rajgopal Lal would be considered as the legal representative of Mr. Vasumadan as he inherited 

his estate. 

Thus, it was valid for the Recovery Officer to initiate the recovery proceedings against Mr. Rajgopal 

as per section 28B of the SEBI Act, 1992. 

(ii) As per section 28B of the Securities and Exchange Board of India Act, 1992, every legal 

representative shall be personally liable for any sum payable by him in his capacity as legal 

representative if, while his liability for such sum remains undischarged, he creates a charge  on 

or disposes of or parts with any assets of the estate of the deceased, which are in, or may 

come into, his possession, but such liability shall be limited to the value of the asset so 

charged, disposed of or parted with. 

The liability of a legal representative under this section shall be limited to the extent to which the 

estate of the deceased is capable of meeting the liability. 

Though the penalty amount recoverable is ` 70 lakhs but the amount that would be recovered 

from Mr. Rajgopal shall be limited to the extent to which the estate of the deceased was capable 

of meeting the liability i.e. to the extent of ` 60 lakhs. 

However, the said estate  included  a  property  of  `  25  lakhs  which  was  mortgaged  by  Mr. 

Rajgopal for taking a bank loan. So for paying the sum of ` 25 lakhs, Mr. Rajgopal would be 

personally liable as he has created a charge in the property included in the estate and the 

remaining amount i.e. ` 35 lakhs (` 60 lakhs - ` 25 lakhs) would be required to be  paid  by  him 

from the charge free assets of the estate. 
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Question 16 

SEBI had ordered investigation into the affairs of a stock broking company, Rivori Securities Ltd. 

for alleged unauthorized trading and during the investigation, it passed an attachment order of 

two out of  five bank accounts of the company on 20th April, 2021, which were involved in the  

violation  of  provisions of the SEBI Act, 1992, after recording the reasons for the same. 

After passing the attachment order, opportunity of being heard was given to the company and 

the confirmation order for such attachment was obtained from Special Court on 5th July, 2021. 

The investigation got completed on 10th August, 2021 and consequently the two bank accounts 

were  released. Also, the Investigating Authority returned the books of the  company  after  

informing  the Judge of a Designated Court. 

In the context of aforesaid case-scenario, please answer to the following question:- 

(i) Whether it can be said that there was proper attachment of banks accounts of  Rivori 

Securities  Ltd. by the SEBI? 

(ii) Due to what reason, the Investigating Authority would be required to have informed the 

Judge of  the Designated Court while returning the books of Rivori Securities Ltd.? (6 

Marks Nov 21) 

Answer 16 

(i) As per section 11(4) of the Securities and Exchange Board of India Act, 1992, the Board 

may, by an order, for reasons to be recorded in writing, in the interest of investors or 

securities market, either pending investigation or inquiry or on completion of such 

investigation or inquiry, attach, for a period    not exceeding ninety days, bank 

accounts or other property of any intermediary or any person  associated with the 

securities market in  any manner involved in violation of  any of  the provisions of  this Act, 

or the rules or the regulations made thereunder: 

Provided that the Board shall, within ninety days of the said attachment, obtain confirmation 

of the said attachment from the Special Court, established under section 26A, having 

jurisdiction and on such confirmation, such attachment shall continue during the pendency 

of the aforesaid proceedings and on conclusion of the said proceedings, the provisions of 

section 28A shall apply: 

Provided further that  only property, bank  account or  accounts or  any transaction entered 

therein, so  far as it relates to the proceeds actually involved in violation of any of the 

provisions of this Act, or the rules or the regulations made thereunder shall be allowed to 

be attached. 

Provided further that the Board shall, either before or after passing such orders, give an 

opportunity of hearing to such intermediaries or persons concerned. 

Here, SEBI passed the attachment order on 20th April, 2021 after recording the reasons for 

the same. Also after passing such order, an opportunity of being heard was giving to the 

company. The confirmation order for such attachment was obtained from Special Court on 

5th July, 2021 i.e. within 90 days from passing the attachment order. 

Further, only such bank accounts were attached which were involved in the violation  of  

provisions of  the SEBI Act, 1992 and such attachment was continued till the conclusion of 

the investigation proceedings. 

Thus, it can be said that there was  proper attachment of  banks accounts of  Rivori  

Securities Ltd. by  the SEBI as all the requirements with respect to such attachment 
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appeared to be fulfilled. 

(ii) The Investigating Authority would have made an application to the Judge of the 

Designated Court for seizing the books of Rivori Securities Ltd. as per section 11C of the 

Securities and Exchange Board of India Act, 1992, and further as per the said section, the 

books seized can be kept in the custody by the Investigating Authority till the conclusion 

of the investigation and thereafter it  shall return the same to  the company and inform 

the Judge of the Designated Court of such return. 

Thus, due to the aforesaid reason, the Investigating Authority would be required to have 

informed the Judge of the Designated Court while returning the books of Rivori Securities 

Ltd. 

 

Question 17 

Mr. Kapoor, a market intermediary was found alleged to have violated certain conditions under 

the provisions of the SEBI Act, 1992. The SEBI is contemplating action on the intermediary and 

asked for submission of certain details. Mr. Kapoor submitted the  required details with  a full and 

true disclosure in respect of the alleged violation and the Central Government wants to grant 

him immunity in the said circumstances. SEBI is  however of the view that immunity cannot be 

granted and wants to prosecute  Mr. Kapoor by carrying out an investigation. Examine as to how 

the matter will be resolved under the provisions of the SEBI Act, 1992? (8 Marks Nov 21) 

Answer 17 

Power to grant immunity [Section 24B of the SEBI Act, 1992] 

The Central Government may, on recommendation by the Board, if the Central Government is 

satisfied, that any person, who is alleged to have violated any of the provisions of this Act or the rules 

or the regulations made thereunder, has made a full and true disclosure in respect of the alleged 

violation. 

 grant to such person, subject to such conditions as it may think fit to  impose,  immunity  from 

prosecution for any offence under this Act, or the rules or  the  regulations  made  thereunder 

or  also from the imposition of any penalty under this Act with respect to the alleged violation. 

Exception: Provided that no such immunity shall be granted by the Central Government in cases where 

the proceedings for the prosecution for any such offence have been instituted before the date of 

receipt of application for grant of such immunity. 

Provided further that recommendation of the Board under this sub-section shall not be binding upon 

the Central Government. 

Hence, the instant case, in the light of the said provision, the Central Government cannot grant 

immunity to Mr. Kapoor, in  the circumstances provided in  the question. The recommendation of  

SEBI is required to  grant immunity. Moreover, such recommendation shall not be binding upon the 

Central Government. 
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Chapter 14 

The Foreign Exchange Management Act, 1999 

Question 1 

Mr. Rohan, an Indian Resident individual desires to obtain Foreign Exchange for the following 

purposes: 

(A) US $ 1,20,000 for studies abroad on the basis of estimates given by the foreign university. 

(B) Gift Remittance amounting US $10,000. 

Advise him whether he can get Foreign Exchange and if so, under what condition(s)? (6 Marks , Oct-

18) 

Answer 1 

(A)  Remittance of Foreign Exchange for studies abroad:  Foreign exchange may be released for 

studies abroad up to a limit of US$ 2,50,000 for the studies abroad without any permission 

from the RBI.  Above this limit, RBI’s prior approval is required. Further proviso to Para I of 

Schedule III states that individual may be allowed remittances (without seeking prior approval 

of the RBI) exceeding USD 2,50,000 based on the estimate received from the institution 

abroad. In this case since US $ 1,20,000 is the drawal of foreign exchange,  so permission of the 

RBI is not required. 

(B)  Gift remittance exceeding US $ 10,000: Under the provisions of Section 5 of FEMA 1999, 

certain Rules have been made for drawal of foreign exchange for current account transactions. 

Gift remittance is a current account transaction. Gift remittance exceeding US$ 2,50,000 can 

be made after obtaining prior approval of the RBI. In the present case, since the amount to be 

gifted by an individual, Mr. Rohan is USD 10,000, so there is no need for any permission from 

the RBI. 

 

Question 2 

Explain the meaning of the term “Current Account Transaction” and the right of a citizen to obtain 

Foreign Exchange under the Foreign Exchange Management Act, 1999. (3 Marks ,Oct-18) 

Answer 2 

The term “current account transaction” is defined in section 2(j) of Foreign Exchange Management 

Act, 1999. It means a transaction other than a capital account transaction and includes: 

 

(i) Payments due in connection with foreign trade, other current business, services, and short–
term banking and credit facilities in the ordinary course of business. 

(ii) Payments due as interest on loans and as net income from investments. 

(iii) Remittances for living expenses of parents, spouse and children residing abroad and 

(iv) expenses in connection with foreign travel education and medical care of  parents, spouse  

and children. 

 According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from 

an authorised person if such sale or drawal is a current account transaction. Provided that the 

Central Government may in public interest and in consultation with the Reserve Bank, impose 

such reasonable restrictions for current account transactions as may be prescribed. 
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 Further, any person May sell or draw foreign exchange to or from an authorized person for a 

capital account transaction subject to the provisions of section 6(2). 

Question 3 

One of the directors, of the Abhiman Ltd. is a person of India origin with US citizenship. He wants to 

acquire a commercial premises in India and then lease it to the company (Abhiman Ltd.). Is this 

permissible under FEMA? Will your answer be different if that director is a US citizen of non-Indian 

origin? (4 Marks , Nov-18) 

Answer 3 

According to the FEM (Acquisition and transfer of property in India) Regulations, 2018, a non- 

resident Indian, who is a person of Indian origin and resident outside India may acquire immovable 

property in India other than an agricultural property, plantation, or a farm house. 

 Provided that in case of acquisition of immovable property, consideration for transfer, if any, 

shall be made out of (i) funds received in India through normal banking channels by way of 

inward remittance from any place outside India or (ii) funds held in any non-resident account 

maintained in accordance with the provisions of the Act, rules and the regulations framed 

thereunder. 

 Provided further that no payment for any transfer of immovable property shall be made either 

by traveler’s cheque or by currency notes of any foreign country or any mode other than those 

specifically permitted by this clause. 

 Thus, in the given situation, the said director who is a person of Indian origin with US 

citizenship can acquire the commercial premises in India and can transfer to person resident 

in India i.e., to the Company, Abhiman Ltd. 

 If the director would have been a US citizen of non Indian origin then he will not be allowed    

to acquire the property in India. 

 

Question 4 

Mr. Manthan, is deputed to India by his company to develop a software programme for a period of   3 

years from 1st January, 2016. He is paid salary to his Indian bank account. On 1st May, 2018 he wants 

to remit his entire salaries ended till 30th April, 2018 to his home country USA. State in the light of 

relevant provision, the way the remittance of the salary may be done as per the Foreign Exchange of 

Management Act, 1999. (3 Marks , Nov-18) 

Answer 4 

As per Schedule III of the FEM (Current Account Transactions) Rules, 2000, a person who is resident 

but not permanently resident in India, who is on deputation to the office or branch of a foreign 

company or subsidiary or joint venture in India of such foreign company, may make remittance up to 

his net salary, after deduction of taxes, contribution to provident fund and other deductions. 

Accordingly, Mr. Manthan can remit the salary after payment of taxes and contributions related to 

social security schemes. 

 

Question 5 
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Mr. Raj, a resident of India went to Australia for a business deal in January 2019. He realised foreign 

exchange for bearing expenses while staying there for the business purpose.  After maturing the deal, 

he returned back to India in 28th of February, 2019. Mr. Raj was left with certain unused foreign 

exchange. He retained the foreign exchange with him for future use. Mr. Raj have to return the unused 

foreign exchange- (2 Marks , Mar-19) 

(a) Latest  by  27th   August 2019 

(b) Latest  by  28th   August 2019 

(c) Latest  by  29th   August 2019 

(d) Latest  by  31st  August 2019 

Answer 5 

The Answer is (a) 

Question 6 

Mr. Rich, a resident of India, purchased a flat for Rs.  1 crore jointly with his daughter’s children, who 

is presently residing in USA. Discuss the nature of the transaction in the light of the Foreign Exchange 

Management Act, 1999. (6 Marks , Mar-19) 

Answer 6 

According to a person resident in India may acquire immovable property outside India,- 

(a) by way of gift or inheritance from a person referred  to  in sub-section  (4)  of Section 6 of the  

Act, or referred to in clause (b) of regulation 4 (acquired by a person resident in India on or 

before 8th July 1947 and continued to be held by him with the  permission  of the  Reserve 

Bank.) 

(b) by way of purchase out of foreign exchange held in Resident Foreign Currency (RFC) account 

maintained in accordance with the Foreign Exchange Management (Foreign  Currency 

accounts by a person resident in India) Regulations,2015; 

(c) jointly with a relative who is a person resident outside India, provided there is  no outflow  of 

funds from India; 

 Explanation—For the purposes of these regulations, 'relative' in relation to an individual means 

husband, wife, brother or sister or any lineal ascendant or descendant of that individual. 

 Thus, Mr. Rich, can purchase the property jointly with the above specified relatives.  Here 

Daughter’s Children i.e., grandchildren being lineal descendant fall within the purview of the 

mentioned definition of relatives. Hence, this transaction can be valid subject to that no 

outflow of funds from India. 

Question 7 

A highly reputed construction company of Mumbai, decided to launch an ultra modern residential 

project in Goa especially for non-resident HNI Indians. For the purpose it appointed 4 agents  

worldwide to  look for prospective buyers for 12 exclusive flats. The terms of their appointment clearly 

mentioned that they themselves will be responsible for inward remittance on the flats booked by  

them.  As  the  project was one of its kind, so it got overwhelming response and all the flats got booked. 

However only 2/3 of the price of each flat could be remitted into India through proper channel during 
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the financial year ended on 31st March 2019. Price of per flat was USD 1500000 inclusive of all. From 

the following how much maximum commission can be given to each agent, without any intervention 

of any authority. Each agent booked 3flats. (2 Marks , Nov-19) 

(a)    75000USD 

(b)    150000USD 

(c)    225000USD 

(d)    300000USD 

Answer 7 

The Answer is (b) 

 

Question 8 

Examine the given situations in the light of the respective laws: 

Toy Ltd. is a Japanese company having several business units all over the world. It has a robotic unit 

with its head quarter in Mumbai and has a branch in Singapore. Headquarter at Mumbai controls the 

branch of robotic unit. Determine the residential status of robotic unit in Mumbai and that of the 

Singapore branch in reference to FEMA, 1999? (3 Marks , Nov-19) 

Answer 8 

Toy Ltd. being a Japanese company would be a person resident outside India. [Section 2 (w)]. Section 

2(u) defines ‘person’. Under clause (vii) of section 2(u), thereof person would include any agency, 

office or branch owned or controlled by such ‘person’. The term such ‘person’ appears to refer to a 

person who is included in clauses (i) to (vi). Accordingly, robotic unit in Mumbai, being a branch of a 

company, would be a ‘person’. 

 Section 2(v) defines ‘person resident in India’. Under clause (iii) ‘person resident in India’ 
would include an office, branch or agency in India owned or controlled by a person resident 

outside India. Robotic unit in Mumbai is owned or controlled by a person ‘resident outside 
India’. Hence, it would be ‘person resident in India’. 

 However, robotic unit in Mumbai, though not ‘owned’ controls Singapore branch, which is a 

person resident in India. Hence prima facie, it may be possible to hold a view that the 

Singapore branch is ‘person resident in India’. 

Question 9 

Mr. Z was appointed as representative of ABC Company for a 10 days corporate programme 

organized in USA. During the said period in USA, he was diagnosed with the severe kidney 

disease, so decided to have a treatment done in USA. State the maximum amount th at can be 

drawn by Mr. Z as foreign exchange for the medical treatment abroad. (1 Mark ,May-20) 

(a) USD 1,25,000 

(b) USD 2,25,000 

(c) USD 2,50,000 

(d)    As estimated by a medical institute offering treatment  
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Answer 9 

The Answer is Option (d) 

 

Question 10 

Examine the given situations in the light of the respective laws:  

Toy Ltd. is a Japanese company having several business units all over the world. It has a 

robotic unit with its headquarter in Mumbai and has a branch in Singapore. Headquarter at 

Mumbai controls the branch of robotic unit. Determine the residential status of robotic unit in 

Mumbai and that of the Singapore branch in reference to FEMA, 1999? (3 Marks ,May-20) 

Answer 10 

Toy Ltd. being a Japanese company would be a person resident outside India. [Section 2(w)]. 

Section 2 (u) defines ‘person’. Under clause (vii) of section 2(u), there of person would 
include any agency, office or branch owned or controlled by such ‘person’. The term such 
‘person’ appears to refer to a person who is included in clauses (i) to (vi). Accordingly, robotic 

unit in Mumbai, being a branch of a company, would be a ‘person’.  

 Section 2(v) defines ‘person resident in India’. Under clause (iii) ‘person resident in India’ 
would include an office, branch or agency in India  owned or controlled by a person 

resident outside India. Robotic unit in Mumbai is owned or controlled by a person 

‘resident outside India’. Hence, it would be ‘person resident in India’.  

 However, robotic unit in Mumbai, though not ‘owned’ controls Singapo re branch, which is 

a person resident in India. Hence prima facie, it may be possible to hold a view that the 

Singapore branch is ‘person resident in India’.  

 

Question 11 

Mr. Raman, a non-resident, has a Special Investment Plan (SIP) with a mutual fund in India. Mr. 

Raman, due to some financial problems, requested his brother Mr. Raghav who is an Indian resident, 

to make the payment of few subsequent instalments of SIP on his behalf. You are required to advise 

Mr. Raghav whether such transaction is permitted considering the provisions of Foreign Exchange 

Management Act (FEMA), 1999. (2 Marks ,Oct-20) 

(a) Such transaction is not permitted as it amounts to payment for the credit of non-resident. 

(b) Such transaction is permitted as Mr. Raghav can enter into such transaction on behalf of his 

non – resident brother. 

(c) Such transaction is not permitted as Mr. Raghav cannot enter into such transactions on 

behalf of his non-resident brother. 

(d) Such transaction is permitted if Mr. Raghav obtains prior permission of the Reserve Bank of 

India. 

Answer 11 

The Answer is (a) 
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Question 12 

Milap Limited, a company incorporated in India, has obtained consultancy services from an entity 

based in France for setting up the software programme in their company. The consideration for such 

services is required to be paid in foreign currency. The compliance officer of Milap Limited requires 

your advice regarding threshold limit of remittance that can be made without prior approval of RBI. 

You as a qualified Chartered Accountant are required to advise the compliance officer considering 

the provisions of Foreign Exchange Management Act, 1999 and regulations there under: (6 Marks , 

Oct-20) 

Answer 12 

As per the Foreign Exchange Management Act, 1999 read with Schedule III of the FEM (Current 

Account Transactions) Rules, 2000, thereunder, there are various facilities for persons other than 

individuals which requires the prior approval of RBI for drawl of foreign exchange. One of such facility 

is remittances exceeding USD 1,000,000 per project for other consultancy services procured from 

outside India. In the given case, the person (i.e., Milap Limited) obtaining such service from outside 

India is a body corporate, other than individual and accordingly to above provisions , where the 

remittances is exceeding the prescribed threshold, there Milap Limited will require to seek prior 

approval of RBI for drawl of such foreign exchange. 

 

Question 13 

Mr. A is an authorized dealer holding a valid Authorization issued by the Reserve Bank of India under 

section 10 of the FEMA, 1999. During the course of his business, he violated one of the conditions 

subject to which the Authorization was granted to him. The Adjudicating Authority imposed a penalty 

of Rs. 1,50,000 under section 13 (being 3 times the amount involved in the violation, i.e.  Rs. 50,000). 

Mr.  A accepted the default. State the time limit before which Mr. A should pay the penalty, 

assuming he  does not prefer an appeal to the Appellate Authority: (1 Mark , March-21) 

(a) Within 30 days from the date of the Order imposing the penalty. 

(b) Within 45 days from the date of the Order imposing the penalty. 

(c) Within 60 days from the date of the Order imposing the penalty. 

(d) Within 90 days from the date of the Order imposing the penalty. 

Answer 13 

The Answer is (d) 

Question 14 

A Limited, an Indian company holds a commercial plot in Chennai, India. It intends to sell the same. 

M/s Super Seller is a real estate broker with Head Office in the USA. M/s Super Seller is appointed to 

find buyers for the land. A company Glory Inc., based out of USA is identified as a buyer. Glory Inc., is 

controlled from India and is hence a Person Resident in India under FEMA provisions. Glory Inc., 

agrees to buy the land for USD 6,00,000 (assume 1 USD = Rs.70). M/s Super Seller is to be paid 

commission   at the rate of 7% of the sale proceeds. The commission is to paid to the H.O of M/s 

Super Seller in USA. Decide, in light of the relevant provisions of FEMA, 1999, which of the following 

is correct (Ignoring TDS implications arising under the Income Tax Act, 1961): 

(a) Prior permission is not required for remittance of commission upto USD 25,000. For balance 

commission of USD 17,000, permission of RBI is to be sought by A Limited. 
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(b) Prior permission is not required for remittance of commission upto USD 30,000. For balance 

commission of USD 12,000, permission of RBI is to be sought by A Limited. 

(c) Prior permission is not a tall required for remittance of the entire commission. 

Prior permission is required to be taken from The Reserve Bank of India for the entire amount of 

commission. (2 Marks March-21) 

Answer 14 

The Answer is (b) 

 

Question 15 

Defaulter Limited, an unlisted company registered in India with total assets amounting to Rs.  3  crore 

and turnover of Rs. 50 lakh as per financial statement immediately preceding the financial year was 

facing financial crisis. The financial creditors of the firm wanted to file a petition for initiating the 

insolvency resolution process with the Adjudicating Authority. The financial creditors want an early 

recovery of their dues. In view of the above position, state whether insolvency process can be 

initiated under fast track process under the IBC and maximum period for the completion of process? 

(6 Marks , March-21) 

Answer 15 

Vide Notification no. SO 1911(E) dated 14-6-2017, read with section 55(2) of the Insolvency and 

Bankruptcy Code, the Central Government prescribed the following class of corporate debtors on 

whom the provisions pertaining to the fast track corporate insolvency resolution process are 

applicable- 

(a) Small company under section 2(85) of the Companies Act 

(b) A start-up (other than partnership firm) 

(c) An unlisted company with total assets not exceeding Rupees one crore as per financial 

statement of immediately preceding the financial year. 

 As per section 56 of the Code, the fast track corporate insolvency resolution process shall be 

completed within a period of 90 days from the insolvency commencement date. The 

Adjudicating Authority may on receipt of an application extend the duration of such process by 

45 days. 

 Provided that any extension of fast track corporate insolvency resolution process under this 

section shall not be granted more than once. 

 In the above question, the fast track insolvency resolution process is not applicable on the 

Defaulter Ltd. because the total assets exceed rupees one crore, so the financial creditors of 

the company cannot file an application under the fast track insolvency. TurNover of the 

company has no relevance in deciding whether fast track corporate insolvency resolution is 

applicable on the company or not. 

 Therefore, an application for fast track insolvency resolution cannot be made. The insolvency 

resolution process shall be completed within 180 days from the insolvency commencement 

date and extendable by maximum 90days. 

 

Question 16 
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What is an overseas direct investment? Differentiate between Automatic Route and Approval Route 

for direct investment? (6 Marks , March-21) 

Answer 16 

Direct investment outside India/overseas direct investment means investments, either under the 

Automatic Route or the Approval Route, by way of: 

(i) contributiontothecapitalorsubscriptiontotheMemorandumofaforeignentityor 

(ii) purchase of existing shares of a foreign entity either by market purchase or private 

placement or through stock exchange, signifying a long-term interest in the foreign entity 

(JV or WOS). 

Difference between Automatic Route and Approval Route for direct investment 

Automatic route for direct investment or financial commitment outside India: An Indian Party has been 

permitted to make investment/ undertake financial commitment in overseas Joint Ventures (JV)/ 

Wholly Owned Subsidiaries (WOS), as per the ceiling prescribed by the Reserve Bank. 

With effect from July 03, 2014, it has been decided that any financial commitment (FC) exceeding USD 

1 (one) billion (or its equivalent) in a financial year would require prior approval of the Reserve Bank 

even when the total FC of the Indian Party is within the eligible limit under the automatic route [i.e., 

within 400% of the net worth (Paid up capital + Free Reserves) as per the last audited balance sheet]. 

Approval route for direct investment or financial commitment outside India: 

(i) Prior approval of the Reserve Bank would be required in all other cases of direct 

investment (or financial commitment) abroad. 

(ii) Reserve Bank would, inter alia, take into account the following factors while considering 

such applications: 

(a) Prima facie viability of the JV / WOS outside India; 

(b) Contribution to external trade and other benefits which will accrue to India through 

such investment (or financial commitment); 

(c) Financial position and business track record of the Indian Party and the foreign 

entity; and 

(d) Expertise and experience of the Indian Party in the same or related line of activity as 

of the JV / WOS outside India. 

Therefore, under the approval route (proposals not covered by the conditions under the  automatic 

route) prior approval of the Reserve Bank would be required. For which a specific application in Form 

ODI with the documents prescribed therein is required to be made through the Authorized Dealer 

Category – I banks. 

 

Question 17 

Minimum Average Maturity Period prescribed for ECB raised for working capital purposes or 

general corporate purposes under the ECB framework is: 

(a) 1 year 

(b) 5 year 

(c) 7 year 

(d) 10 year (1 Mark April 21) 
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Answer 17 

The Answer is (d) 

 

Question 18 

Mr. Xing Yang a citizen of Nepal, has a ancestral residential property in India. He transferred the said 

property to one of his known relative residing in India on lease for 10 Years. State in the given 

situation the legal position on the transfer of the said property by Mr. Xing Yang. (3 Marks March 

‘18) 

Answer 18 

As per the regulation 7 of the Foreign Exchange Management (Acquisition and Transfer of 

Immovable Property in India) Regulations, 2000, no person being a citizen of Pakistan, Bangladesh, 

Sri Lanka, Afghanistan, China, Iran, Nepal, Bhutan, Macau or Hong Kong without prior permission of 

the Reserve Bank shall acquire or transfer immovable property in India, other than lease, not 

exceeding five years. 

Since in the given case Mr. Xing Yang transferred his immovable property in Indi a on lease for more 

than 5 years without seeking prior permission of the RBI, this transfer of property is not valid in the 

eyes of law. 

 

Question 19 

Explain the meaning of “Capital Account Transactions” under the Foreign Exchange 

Management Act, 1999. Examine whether an Investment by person resident in India in 

Foreign Securities is permissible or not under the above Act as Capital Account 

transactions. (3 Marks March ‘18) 

Answer 19 

Meaning of Capital Account Transaction: It means a transaction which alters the assets or liabilities 

including contingent liabilities, outside India of persons resident in India or assets or liabilities in 

India of a person resident outside India, and includes transactions referred to in sub- section (3) of 

section 6 of FEMA Act, 1999. 

The Reserve Bank of India has formed the Foreign Exchange Management (Permissible Capital 

Account Transactions) Regulations, 2000. 

As per these regulations, capital account transactions may be classified under the following heads. 

(1) Permissible capital account transaction of persons resident in India (schedule 1) 

(2) Permissible Capital transactions of persons resident outside India (schedule II).  

(3) Prohibited capital account transactions. 

A person resident in India may enter into any of the following capital account 

transactions provided the regulations specified by the Reserve Bank of India in respect 

of such capital account transactions are complied with. 

In view of the above, an Investment by person resident in India in Foreign Securities is 
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permissible capital account transaction. 

 

Question 20 

Peter a citizen and resident of India, in the year  2011, got  a job in a MNC in Germany.  He planned to  

shift. Due to travelling and shifting, studies of his daughter Lisa was  effected  a  lot, so  he  decided 

to admit her into Mayo College at Ajmer for her further studies. On 23rd March 2017, Peter,  along 

with his  wife and daughter reached India from Germany. On 22nd April 2017, Lisa got  admission in 

the college  and since then she is living in India only. Peter and his wife returned Germany on 1 st  

May 2017.  Peter  did not visited India during the financial year 2017-18, however his wife was in 

India from 2nd December 2017 to 2nd January 2018. During the financial year 2018-19, Peter was in 

India for 185 days due to his deployment and Lisa’s ill health. From the following who will be  treated  

as person  resident  in India for the financial year ended on 2018-19 --- 

(a) Lisa 

(b) Peter 

(c) Peter’s wife 

(d) Lisa and Peter’s wife (2 Marks ,April ’19) 

Answer 20 

The Answer is (a) 

 

Question 21 

Rahul, Son of Mr. Manish was going to USA under cultural exchange programme of his college. For 

meeting Rahul’s expenses in USA, Mr. Manish purchased 5000 USD from an authorized person on 

15th February 2018. Rahul came back to India on 15th March 2018. At the time of his return to India 

he was having 1850 unspent USD with him. From the following which option is the best suited for 

the above situation – 

(a) Unspent foreign exchange shall be surrendered to the authorized person within 180 days 

from the date of his return to India. 

(b) Unspent foreign exchange shall be surrendered to the authorized person within 180 days 

from the date of purchase of foreign exchange. 

(c) Unspent foreign exchange shall be surrendered to the authorized person within 90 days  

from  the date of his return to India. 

(d) Unspent foreign exchange not exceeding 2000 USD may be retained by a person resident in 

India. (2 Marks  April ’19) 
 

Answer 21 

The Answer is  (d) 
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Question 22 

Mr. Sugam resided in India during the Financial Year 2016-17. He left India on 15th July, 2017 for 

Australia for pursuing higher studies in Biotechnology for 2 years. What  would be his  residential  

status under the Foreign Exchange Management Act, 1999 during the Financial Years 2017 -18? 

Mr. Sugam requires every year USD 25,000 towards  tuition  fees  and USD  30,000  for  incidental and 

stay expenses for studying abroad. Is it possible for Mr. Sugam to get the required Foreign Exchange 

and, if so,  under what conditions? (6 Marks April 19) 

 

Answer 22 

Residential Status: According to section 2(v) of the Foreign Exchange Management Act, 1999,  

‘Person resident in India’ means a person residing in India for more than  182  days  during  the 

course of preceding financial year [Section 2(v)(i)]. However, it does not include a person who has 

gone out of India or who stays outside  India  for employment outside  India or for any other purpose  

in such circumstances as would indicate his intention to stay outside India for an uncertain period. 

Generally, a student goes out of India for a certain period. In this case, Mr. Sugam who resided in 

India during the financial year  2016-17 left  on 15.7.2017  for  Australia  for  pursuing higher studies  

in Biotechnology for 2 years, he will  be resident for  2017-18, as he has gone to  stay  outside India  

for a ‘certain period’ (If he goes abroad with intention to  stay  outside India for an ‘uncertain period’  
he will not be resident with effect from 15-7-2017). 

Foreign Exchange for studies abroad: According to Para I of Schedule III to Foreign Exchange 

Management (Current Account Transactions), Amendment Rule, 2015 dated 26th May, 2015, 

individuals can avail of foreign exchange facility for the studies abroad within the limit of USD 

2,50,000 only. Any additional remittance in excess of  the said  limit shall  require prior approval  of  

the RBI. Further proviso to Para I of Schedule III states that individual may be allowed remittances 

(without seeking prior approval of the RBI) exceeding USD 2,50,000  based  on  the  estimate received 

from the institution abroad. In this case the foreign exchange required is only USD 55,000 per 

academic year and hence approval of RBI is not required. 

 

Question 23 

Dhruv, is a pilot in Bangkok airways. He flies for 15 days in a month and thereafter takes a break 

for 15 days. During the break, he is accommodated in ‘base’, which is normally the city where 

the Airline is headquartered. However, for security considerations, he was based at Delhi. 

During the financial year, he was accommodated at Delhi for 182 days. Determine the legal 

position as regards the residential status of Dhruv under the given situation: 

(a) Dhruv cannot be considered to be a Person Resident in India. 

(b) Dhruv can be considered to be a Person Resident in India due to her stay for 182 days in 

India 

(c) Dhruv cannot be considered to be a Person Resident in India due to her stay for less than  

183  days in India. 

(d) Dhruv can be considered to be a Person Resident in India due to her stay in Delhi for 

security consideration. (2 Marks Oct 21) 
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Answer 23 

(a) 

Question 24 

The dealers in precious metals/ precious stones, can be considered as persons carrying on 

designated businesses or professions, when- 

(a) they engage in any cash transactions with a customer of Rupees ten lakhs, carried out in a 

single operation 

(b) they engage in any cash transactions with a customer of Rupees ten lakhs, carried out in a 

single operation or in several operations that appear to be linked. 

(c) they engage in any cash transactions with a customer of equal to or above Rupees ten 

lakhs, carried out in a single operation or in several operations that appear to be linked 

(d) they engage in sale or purchase of precious metal/precious stones and having annual 

turnover of Rupees twenty lakhs or above (1 Mark Oct 21) 

Answer 24 

(c) 

 

Question 25 

The Adjudicating authority under FEMA Act, 1999 based on the complaints received in writing from 

the officer authorized by the Central Government, had issued show cause notice to following persons 

accused of committing contravention under the Act, to show cause as to why an inquiry should not 

be held against them as follows:- 

Notice issued to 

whom 

Alleged contravention prescribed in the 

show-cause notice issued 

Reply by the accused 

person to the show- 

cause notice 

Global Shipping Ltd. Made remittance for membership of P & I 

club without taking the requisite approval 

The amount for the 

same was remitted 

through the  RFC 

Account and EEFC 

Account, respectively, 

for which no approval 

was required. 

Siphonic Ltd. Made remittance of $ 1,10,000 to BMT 

Inc., a US company, without taking 

requisite approval, as reimbursement of 

pre- incorporation expenses incurred for 

setting up the company by bringing 

investment of 

` 18 crore into India. 

(1 USD = ` 75) 

Such remittance does 

not exceed the limit 

as specified, so, no 

approval was 

required. 

In the context of aforesaid case-scenario, examine in the lights of the provisions of the FEMA Act, 1999 

and its rules & regulations, the validity of the contentions made by the aforesaid persons? (6 Marks 

Oct 21) 
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Answer 25 

i. Validity of Contention made by Global Shipping Ltd. 

As per Rule 4 read with the Schedule II of the Foreign Exchange Management (Current Account 

Transactions) Rules, 2000, for making remittance for membership of P & I Club, prior approval 

of Ministry of Finance (Insurance Division) is required to be taken. 

No approval is required where any remittance has to be made for the transactions listed in 

Schedule II from an RFC account and EEFC account, respectively. However, if payment has  to 

be made for remittance for membership of P & I, approval is required even  if payment is 

from EEFC account. 

Here, Global Shipping Ltd. was required to take approval of the Ministry of Finance (Insurance 

Division) for making the remittance through EEFC account and in case of RFC account only, no 

approval was required. 

Thus, its contention is partially invalid. 

ii. Validity of Contention made by Siphonic Ltd. 

As per Rule 5 read with the Schedule III of the Foreign Exchange Management (Current 

Account Transactions) Rules, 2000, for remittances exceeding five per cent of investment 

brought into India or USD 100,000 whichever is higher, by an entity in India by way 

ofreimbursement of pre-incorporation expenses, prior approval of the Reserve Bank of India 

shall be required. 

Here, Siphonic Ltd. made remittance of $ 1,10,000 equivalent to ` 82.5 lakhs (1 USD = ` 75) to 

BMT Inc., a US company, as reimbursement of pre-incorporation expenses for bringing 

investment of ` 18 crore into India. 

So, the amount remitted comes to approximately 4.58% (` 82.5 lakhs / ` 1800 lakhs) of the 

investment made into India which is lesser than the prescribed limit of 5%. However, as it 

exceeds $ 1,00,000 and so approval was required irrespective of whether the amount remitted 

exceeds 5% of the investment or not. 

Thus, the contention of Siphonic Ltd. is invalid. 

 

Question 26 

Mr. V, brother of Mr. R , is a resident of Singapore and he owns an immovable property in 

Chennai   which he inherited from his father, who was a resident of India, Can Mr. V continue  

to  hold  the property? 

(a) No, he cannot hold transfer or invest In India, since he is resident outside India. 

(b) Yes, he can continue to hold in India, since he is  person of  India Origin and the property  

is  located In India 

(c) Yes, he can continue to hold the property, since this was inherited from a  person  who  

was resident in India. 

(d) Yes, he can continue to  hold the property, since his brother (Mr. R)  uses the property 

whenever  he travels to Chennai. (1 Mark Nov 21) 
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Answer 26 

(c) 

 

Question 27 

In September 2016, Mr. P, went to USA, London and Germany on a month long business trip. 

For this  trip he got foreign exchange of US $ 50,000 from an authorized dealer. In December 

2016 he remitted US$ 50,000 to his son in Canada, who was studying there. In January 

2017 he sent his mother and wife to America for his mother’s treatment and for the purpose 

he remitted US$ 75,000 to his younger brother, who was living there. In March 2017 his 

daughter got engaged and she opted for a destination marriage to be held in  May 2017, in  

Switzerland. While on trip to Dubai in the March end, 2017, he  spent US $  35,000 for his  

daughter’s  shopping in  Dubai.  Later, the event manager gave an  estimate of US $ 250,000 

for the wedding. As per the provisions of FEMA, for how much remittance does  he  need to 

take prior approval of the Reserve bank of India. 

(a) He does not need any prior approval at all 

(b) For US $ 210000 

(c) For US $ 250000 

(d) For US $ 15000 (1 Mark Nov 21) 

Answer 27 

(a) 

 

Question 28 

Ice Slash (P) Ltd. had taken an INR denominated ECB of ₹ 10 crore from  HBSG  Bank, a 

designated  AD Category-I bank. It had last filed its Form ECB 2 Return on 5th April, 2019. The 

bank had send over  10 remainders vide emails during the past 9 quarters to the company to 

file Form ECB 2 for the month    of April, 2019 and thereafter but there has been no response 

from either the entity or its directors till  date. Also, the company had not submitted 

Statutory Auditor’s Certificate with respect to ECB transactions for F.Y. 2019-20 and F.Y. 2020-

21, respectively. During the visit by the officials of the  HBSG Bank at the registered office 

address of Ice Slash (P) Ltd., it  was  found  inoperative.  Accordingly, HBSG bank filed form 

ECB 2 Return without certification from Ice Slash (P) Ltd. with ‘UNTRACEABLE ENTITY’ written 
in bold on top. The amount outstanding from  the company at that   time was ₹ 2 crore. 

In the context of aforesaid case-scenario, please answer to the following questions:- 

(i) Whether HBSG Bank can be considered to have validly treated Ice Slash (P) Ltd. as an  

‘untraceable entity’? 

(ii) How the outstanding amount of ₹ 2 crore shall be treated and what other actions would  

be  taken  in respect of Ice Slash (P) Ltd.? (6 Marks Nov 21) 

Answer 28 

(i) Under the ECB framework, any borrower who has raised ECB will be treated as 

‘untraceable entity’, if entity/auditor(s)/director(s)/ promoter(s) of entity are not 

reachable/responsive/reply in negative over email/letters/phone for a period of not less 

than two quarters with documented communication/ reminders numbering 6 or more 
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and it fulfills both of the following conditions: 

(a) Entity not found to be operative at the registered office address as per records available 

with the  AD Bank or not found to be operative during the visit by the officials of the AD 

Bank or any other agencies authorised by the AD bank for the purpose; 

(b) Entities have not submitted Statutory Auditor’s Certificate for last two years or more. 

Ice Slash (P) Ltd. or its directors have not responded to over 10 remainders made by  HBSG  

Bank  during the past 9 quarters for filing returns and had not submitted Statutory 

Auditor’s Certificate for 

F.Y. 2019-20 and F.Y. 2020-21, respectively. Also, the company was found inoperative by the 

officials of the HBSG Bank. 

Thus, HBSG Bank can be considered to have validly treated Ice Slash (P) Ltd. as  an  

‘untraceable  entity’ as all the conditions with respect to the same had been satisfied in the 

case of it. 

(ii) Under the ECB framework, in respect of  ‘untraceable entities’, the outstanding amount 

will be  treated  as  written-off from external debt liability of the country but may be 

retained by  the lender in its books   for recovery through judicial/ non-judicial means. 

Thus, the outstanding amount of ` 2 crore shall be written-off from the external debt 

liability of the  country and it might be retained by the HBSG Bank for recovery. 

Other actions that would be taken in respect of Ice Slash (P) Ltd. are as follows:- 

No fresh ECB application by Ice Slash (P) Ltd. should be examined/processed by the AD 

bank; 

Directorate of Enforcement should be informed about Ice Slash (P) Ltd. being designated as 

‘UNTRACEABLE ENTITY’; and 

(d) No inward remittance or debt servicing will be permitted under auto route for Ice 

Slash (P) Ltd. 
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Chapter 15 

The Prevention of Money Laundering Act, 2002 

Question 1 

(i)  The Adjudicating Authority appointed under the Prevention of Money Laundering Act, 2002, 

issued an order attaching certain properties of XYZ Limited alleged to be involved in money 

laundering for a specified period. The company aggrieved by the order of the Adjudicating 

Authority seeks your advice about the remedy that is available under the Act. Apply the relevant 

provisions of the Prevention of Money Laundering Act, 2002 in relation to above given situation.

  

(ii) Mr. Criminal (a minor)) was arrested for a cognizable and non-bailable offence punishable for a 

term of imprisonment for more than three years under the Prevention of Money Laundering Act, 

2002. He seeks your advise as to how can he be released on bail. Advise him. (4 Marks ,Oct-18) 

Answer 1 

(i)    Section 25 of the Prevention of Money Laundering Act, 2002 empowers the Central Government 

to establish an Appellate Tribunal to hear appeal against order of the Adjudicating Authority and 

other authorities under the Act. 

 Section 26 deals with the right and time frame to make an appeal to the Appellate Tribunal. 

Any person aggrieved by an order made by the Adjudicating Authority may prefer an appeal   

to the Appellate Tribunal within a period of 45 days from the date on which a copy of the 

order is received by him. The appeal shall be in such form and be accompanied by such fee as 

may be prescribed. The Appellate Tribunal may extend the period if it is satisfied that there 

was sufficient cause for not filing it within the period of 45 days. 

 The Appellate Tribunal may after giving the parties to the appeal an opportunity of being  

heard, pass such order as it thinks fit, confirming, modifying or setting aside the order 

appealed against. 

 The Act also provides further appeal. According to Section 42 any person aggrieved by any 

decision or order of the Appellate Tribunal may file an appeal to the High Court within 60 days 

from the date of communication of the order of the Appellate Tribunal. 

 In the light of the provisions of the Act explained above the company is advised to prefer an 

appeal to Appellate Tribunal in the first instance. 

(ii) In accordance with the provisions contained under section 45 of the Prevention of Money 

Laundering Act, 2002, the offences under the Act shall be cognizable and non-bailable. In case of 

a minor person who is an accused of an offence punishable for a term of imprisonment of more 

than 3 years under Part A of the Schedule shall be released by the Special Court on bail. 

 

Question 2 

(i) Ali was assigned by Mr. X to deliver counterfeit currency-notes to one of his close friends to 

Honking for which hefty commission was fixed by the Mr. X.  Advise, whether the said act can be 

considered as money laundering. Who shall be liable for the commission of the money 

Laundering? 
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(ii) Ms. Farida with an intent to deceive the public, personated herself as a public servant and 

misused his position and gained monetary benefits. She was arrested for the said cognizable and 

non-bailable offence for a term of Imprisonment for 2 years and with fine. Discuss in the light of 

the Prevention of Money Laundering Act, 2002, liability of Ms. Farida in the said situation. (4 

Marks , Nov-18) 

Answer 2 

(i) As per the Prevention of Money Laundering Act, 2002, whosoever directly or indirectly attempts 

to indulge or knowingly assists or knowingly is a party or is actually involved in any process or 

activity connected with the proceeds of crime including its concealment, possession, acquisition 

or use and projecting or claiming it as untainted property shall be guilty of offence of money 

laundering (Section3). 

 “Proceeds of crime” means any property derived or obtained, directly or indirectly, by any person 

as a result of criminal activity relating to a scheduled offence or the value of any such property 

[Section 2(1)(u)]. 

 Every Scheduled Offence is a Predicate Offence. The occurrence of the scheduled Offence is a 

prerequisite for initiating investigation in to the offence of money laundering. 

 In the given case, Mr. X assigned Ali to deliver counterfeit currency notes to be given to his 

friends in Hong Kong, which is an offence falling within the purview of scheduled offence in  Part 

A of the PMLA, 2002 under section 489B of the IPC. This section deals with the using as genuine, 

forged or counterfeit currency-notes or bank-notes. According to the  section whoever sells to, 

or buys or  receives from, any other person, or otherwise traffics in or uses  as genuine, any 

forged or counterfeit currency-note or bank-note, knowing or having reason  to believe the same 

to be forged or counterfeit, shall be liable under the Prevention of Money Laundering Act. 

 Hence, Ali, Mr. X and his friends in Hongkong, all are said to be liable under the Prevention of 

Money Laundering Act. 

(ii)  Section 45 of the Prevention of Money Laundering Act, 2002, provides of the offences that are 

cognizable and non-bailable. According to which, person accused of an offence punishable for a 

term of imprisonment of more than three years under Part A of the Schedule shall not be 

released on bail or on his own bond except on the conditions stated therein the said section. 

 Given instance as to the commission of an offence, is out of the purview of the predicate offence 

as given in the Schedule under the PMLA, 2002. Ms. Farida shall be liable for personating herself as 

a public servant in other law but will not be liable for arrest under the PMLA. 

 

Question 3 

Mr. Ramesh was partner in the Firm, Rajkumar & sons. The said firm was established by Mr. Raj 

Kumar, who is director of the Subh Labh Pvt. Limited which is a one person company. Subh Labh PVT. 

LTD. have foreign income from the clientele being of outside India. Companies generation of foreign 

income was invested by the Mr. Rajkumar in its firm without being disclosed in its financial records. 

Mr. Ramesh was not aware of the such undisclosed flow of fund in the Firm. Give the following 

answer considering the given facts- 

(i) Liability of Mr. Ramesh being a partner of a firm, involved in use of income of Subh Labh Pvt. 

Ltd. obtained from their foreign clientele. 
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(ii) Liability of Mr. Rajkumar being a director of the Subh Labh Pvt. Ltd. (6 Marks Mar-19) 

Answer 3 

Section 70 of the PMLA, 2002 states of the offences by companies. According  to  the  provision where 

a person committing a contravention of any of the provisions of this Act or of any  rule, direction or 

order made thereunder is a company, every person who, at the time the contravention was 

committed, was in charge of and was responsible to the company, for the conduct of the business of 

the company as well as the company, shall be deemed to be guilty of the contravention and shall be 

liable to be proceeded against and punished accordingly. 

 Nothing contained in this sub-section shall render any such person liable to punishment if he 

proves that the contravention took place without his knowledge or that he exercised all due 

diligence to prevent such contravention. 

 Where above contravention has been committed by a company and it is proved that the 

contravention has taken place with the consent or connivance of, or is attributable to any neglect 

on the part of any director, manager, secretary or other officer of any company, such director, 

manager, secretary or other officer shall also be deemed to be guilty of the contravention and 

shall be liable to be proceeded against and punished accordingly. 

 As per the explanation to the section term “Company” means any body corporate and includes a 

firm or other association of individuals; and the term “Director”, in relation to a firm, means a 

partner in the firm. 

Accordingly, following are the answers: 

(i) Though Mr. Ramesh was a partner of a firm, he was not aware of proceeds of crimes. He 

shall not be liable for the punishment for an offence committed by Rajkumar & sons for 

using of undisclosed foreign income of Subh Labh Pvt Ltd. However, the firm is liable for 

commission of the scheduled offence. 

(ii) Both Mr. Rajkumar, the director and Subh-Labh Pvt. Ltd., the company, are liable for the 

commission of the scheduled offence as per the above provision. 

 

Question 4 

Mr. Minor of 16 years, has been arrested for a cognizable and non-bailable offence punishable for a 

term of imprisonment for more than three years under the Prevention of Money Laundering Act, 2002.  

You being a legal expert, advise as to how he can be released on bail. (3 Marks , Mar-19) 

Answer 4 

In accordance with the provisions of the Money Laundering Act, 2002, as contained under Section 45, 

the offences under the Act shall be cognizable and non-bailable. Accordingly, no person accused of an 

offence punishable for a term of imprisonment of more than 3 years under Part A of the Schedule 

shall be released on bail or on his own bond unless the public Prosecutor has been given an 

opportunity to oppose the application for such release. 

 In case of any person who is under the age of 16 years or in case of a woman or in case of a sick 

or infirm person, the Special Court can direct the release of such person on bail. 

 Since, Mr. Minor is of 16 years, he may be released on bail or on his own bond after the public 

Prosecutor has been given an opportunity to oppose the application for such release. 
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Question 5 

Mr. X took multiple loans for the same home from three different banks. The total amount is greatly 

in excess of the actual value of the property, which is 2 crores. Out of this amount, he invested 50 lakh 

in shell companies abroad. He bought one property in his son name at Jaipur worth 30 lakh out of 

which he took loan of 10 lakh. Mr. X gifted a diamond set to his wife worth 10 lakh. Mr. X bought one 

house in London for 1 Crore via Mr. Z a hawala broker. Mr. X gave his driver M, 10 lakh to keep it in safe 

place. Mr. A, a financial manager of Mr. X knew about all the transactions. Who all are liable in these 

chain of transactions? (2 Marks , Nov-19) 

(a) Mr. X and Mr. Z 

(b) Mr. X, his wife and son, Mr. Z and Mr. A 

(c) Mr. X, Mr. Z, Mr. A and Mr. M 

(d) Mr. X, Mr. Z and Mr. M 

Answer 5 

The Answer is (c) 

 

Question 6 

Adjudicating authority received a complaint against Mr.  R for being involved in activities connected to 

the proceeds of crime due to his unlawful association. On the basis of available evidence, Adjudicating 

authority called Mr. R to give details of his sources of income, earning or assets etc. The notice period 

of summoning to Mr. R will be – (1 Mark , Nov-19) 

(a) not less than fifteen days 

(b) less than thirty days 

(c) not less than thirty days 

(d) sixty 

Answer 6 

The Answer is (c) 

 

Question 7 

(i) The Adjudicating Authority appointed under the Prevention of Money Laundering Act, 2002 

issued an order attaching certain properties of XYZ Limited alleged to be involved in money 

laundering for a specified period. The company aggrieved by the order of the Adjudicating 

Authority seeks your advice about the remedy that is available under the Act.  Analyse and apply 

the relevant provisions of the Prevention of Money Laundering Act, 2002 in relation to the above 

given situation.  

(ii) Sohan Lal, a farmer, was found involved in embezzlement of opium cultivated by him.  State the 

nature of the act committed by Sohan Lal in the light of the Prevention of Money Laundering Act, 

2002.  (3 Marks , Nov-19) 

 

Answer 7 
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(i) Section 25 of the Prevention  of  Money  Laundering  Act,  2002  empowers  the  Central 

Government to establish an Appellate Tribunal to hear appeal  against  order  of  the Adjudicating 

Authority and other authorities under the Act. 

 Section 26 deals with the right and time frame to make an appeal to the Appellate Tribunal. 

Any person aggrieved by an order made by the Adjudicating Authority may prefer an appeal to 

the Appellate Tribunal within a period of 45 days from the date on which a copy of the order 

is received by him. The appeal shall be in such form and be accompanied by such fee as may 

be prescribed. The Appellate Tribunal may extend the period if it is satisfied that there was 

sufficient cause for not filing it within the period of45 days. 

 The Appellate Tribunal may after giving the parties to the appeal an opportunity of being 

heard, pass such order as it thinks fit, confirming, modifying or setting aside the order 

appealed against. 

 The Act also provides further appeal. According to Section 42 any person aggrieved by any 

decision or order of the Appellate Tribunal may file an appeal to the High Court within 60 

days from the date of communication of the order of the Appellate Tribunal. 

 In the light of the provisions of the Act explained above the company is advised to prefer an 

appeal to Appellate Tribunal in the first instance. 

(ii) In the present case, Sohan Lal, a farmer, who was involved  in  embezzlement  of  opium cultivated  

by him shall  be said to  have  committed a scheduled offence under the  Paragraph  2 of Part A of 

Schedule to the Prevention of Money Laundering Act, 2002. It covers offences under the Narcotic 

Drugs and Psychotropic Substances Act, 1985 whereby, embezzlement of opium by cultivator 

(section 19) is an offence which is illegal by law and hence the person involved in the proceeds of 

crimes arising out of the commission of scheduled offences shall be liable for commission of trial 

under PMLA. 

Accordingly, as per section 4 of the PMLA, 2002, Sohan lal shall be liable for the rigorous   

imprisonment for a term which may extend to 10 years and shall also be liable to fine. 

 

Question 8 

What are the possible actions which can be taken against persons / properties involved in Money 

Laundering? (3 Marks , Nov-19) 

Answer 8 

Following actions can be taken against the persons involved in Money Laundering:- 

(a) Attachment of property under Section 5, seizure/ freezing of property and records under Section 

17 or Section 18. Property also includes property of any kind used in the commission of an 

offence under PMLA, 2002 or any of the scheduled offences. 

(b) Persons found guilty of an offence of Money Laundering are punishable with imprisonment for a 

term which shall not be less than three years but may extend up to seven years and shall also be 

liable to fine [Section4]. 

(c) When the scheduled offence committed is under the Narcotics and Psychotropic substances 

Act, 1985 the punishment shall be imprisonment for a term which shall not be less than three 

years but which may extend up to ten years and shall also be liable to fine. 

(d) The prosecution or conviction of any legal juridical person is not contingent on the prosecution 
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or conviction of any individual. 

 

Question 9 

Mr. Fraudulent, a 16 years old, has been arrested for a cognizable and non-bailable offence 

punishable for a term of imprisonment for more than three years under the Prevention of Money 

Laundering Act, 2002 for money laundering of amount of 70 lakh. Advise, in the given situation 

whether Mr. Fraudulent can be released on bail in this case? (6 Marks , May-20) 

Answer 9 

Section 45 provides that the offences under the Act shall be cognizable and non-bailable. 

Notwithstanding anything contained in the Code of Criminal Procedure, 1973, no person accused of 

an offence under this Act shall be released on bail or on his own bond unless- 

(i) The Public Prosecutor has been given an opportunity to oppose the application for such 

release and 

(ii) Where the Public Prosecutor opposes the application, the court is satisfied that there are 

reasonable grounds for believing that he is not guilty of such offence and that he is not 

likely to commit any offence while on bail. 

(iii) In case of any person who is under the age of 16 years or in case of a woman or incase of a 

sick or infirm person or is accused either on his own or along with other co-accused of 

money- laundering a sum of less than one crore rupees, may be released on bail, if the 

Special Court so directs. 

As in the given case, Mr. Fraudulent, a 16 year old person was accused of money laundering 

a sum of 70 lakh, Accordingly, as per above provision, though he is not under 16 years but 

accused of money laundering of amount of Rs. 70 Lakh, so will be released on bail on the 

direction of special court. 

 

Question 10 

Explain the meaning of the term “Money Laundering”. Mr. X, a known smuggler was caught in 
transfer of funds illegally exporting narcotic drugs from India to some countries in Africa. State 

the maximum punishment that can be awarded to him under Prevention of Money Laundering 

Act, 2002. (3 Marks , May-20) 

Answer 10 

Money Laundering: Whosoever directly or indirectly attempts to indulge or knowingly assists or 

knowingly is a party or is actually involved in any processor activity connected with the proceeds 

of crime and projecting it as untainted property shall be guilty of offence of money laundering. 

[Section 3 of the Prevention of Money Laundering Act, 2002] 

 Paragraph 2 of Part A of the Schedule to the Prevention of Money Laundering Act, 2002, 

covers Offences under the Narcotic Drugs and Psychotropic Substances Act, 1985. Whereby, 

illegal import into India, export from India or transshipment of narcotic drugs and 

psychotropic substances (section 23) is covered under paragraph 2 of Part A.  

 Punishment: Section 4 of the said Act provides for the punishment for Money-Laundering. 

Whoever commits the offence of money-laundering shall be punishable with rigorous 
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imprisonment for a term which shall not be less than 3 years but which may extend to 7 

years and shall also beliable to fine. But where the proceeds of crime involved in money-

laundering relate to any offence specified under paragraph 2 of Part A of the Schedule, the 

maximum punishment may extend to 10 years instead of 7 years. 

 

Question 11 

Mr. 'B' purchased a flat out of the proceeds earned by Drug Trafficking. The flat was attached by   

the Director, Enforcement Directorate after complying the procedures under Section 5 of the 

Prevention of Money Laundering Act, 2002. Mr. ‘B' got a stay from the High Court for any 

proceedings under the said Act. The stay was subsequently vacated. 

State the relevant provisions of the PMLA, 2002 for computing the period of provisional attachment 

including extension, if any. 

Whether Mr. 'C', son of Mr. 'B' can occupy the flat during the period of provisional attachment? 

 (6 Marks,Oct-20) 

Answer 11 

According to section 5 of the Prevention of Money Laundering Act, 2002, where the Director or any 

other officer (not below the rank of Deputy Director authorized by the Director), has reason to 

believe (the reason for such belief to be recorded in writing) , on the basis of material in his 

possession, that— 

 any person is in possession of any proceeds of crime; and such proceeds of crime are likely to 

be concealed, transferred or dealt with in any manner which may result in frustrating any 

proceedings relating to confiscation of such proceeds of crime under this Chapter, he may, by 

order in writing, provisionally attach such property for a period not exceeding 180 days from the 

date of the order, in such manner as may be prescribed. 

 Provided further that, any property of any person may be attached under this section if the 

Director or any other officer not below the rank of Deputy Director authorised by him has 

reason to believe (the reasons for such belief to be recorded in writing), on the basis of 

material in his possession, that if such property involved in money-laundering is not attached 

immediately under this Chapter, the non-attachment of the property is likely to frustrate any 

proceeding under this Act. 

 Computation of period of attachment: Provided also that for the purposes of computing the 

period of 180 days, the period during which the proceedings under this section is stayed by the 

High Court, shall be excluded and a further period not exceeding 30 days from the date of order 

of vacation of such stay order shall be counted. 

 No effect on the right to enjoy the property: This section shall not prevent the per son interested 

in the enjoyment of the immovable property attached from such enjoyment. 

 Here, “person interested”, in relation to any immovable property, includes all persons claiming 
or entitled to claim any interest in the property. 

 In the given case, Mr. C, son of Mr. B can occupy the flat during the period of provisional 

attachment if he claims to have any interest in the said property. 
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Question 12 

The Adjudicating Authority appointed under the Prevention of Money Laundering Act, 2002 issued 

an order attaching certain properties of XYZ Limited alleged to be involved in money laundering for a 

specified period. The company aggrieved by the order of the Adjudicating Authority seeks your advice 

about the remedy that is available under the Act. Advise explaining the relevant provisions of the 

Prevention of Money Laundering Act, 2002.  (3 Marks ,Nov-19) 

Answer 12 

Establishment of Appellate Tribunal 

According to section 25 of the Prevention of Money Laundering Act, 2002, the Appellate Tribunal 

constituted under sub-section (1) of section 12 of the Smugglers and Foreign Exchange 

Manipulators (Forfeiture of Property) Act, 1976 shall be the Appellate Tribunal for hearing appeals 

against the orders of the Adjudicating Authority and the other authorities  under this Act. 

Appeals to Appellate Tribunal 

Section 26 deals with the right and time frame to make an appeal to the Appellate Tribunal. The 

Director or any person aggrieved by an order made by the Adjudicating Authority under this Act may 

prefer an appeal to the Appellate Tribunal. 

The appeal shall be filed within a period of 45 days from the date on which a copy of the order made 

by the Adjudicating Authority is received and it shall be in such form and be accompanied by 

prescribed fees. The appeal shall be in such form and be accompanied by such fee as may be 

prescribed. The Appellate Tribunal may extend the period if it is satisfied that there was sufficient 

cause for not filing it within the period of 45 days. 

The Appellate Tribunal may after giving the parties to the appeal an opportunity of being  heard, 

pass such order as it thinks fit, confirming, modifying or setting aside the order appealed against. 

Appeals to High Court 

The Act also provides further appeal. According to Section 42 any person aggrieved by any decision or 

order of the Appellate Tribunal may file an appeal to the High Court within 60 days from the date of 

communication of the order of the Appellate Tribunal. 

In the light of the provisions of the Act explained above the company is advised to prefer an appeal to 

Appellate Tribunal in the first instance. 

 

Question 13 

In the case, the Director, on the basis of information in his possession, has reason to believe that   

Mr. X, is in possession of proceeds of crime involved in money-laundering. He authorized Mr. Y, 

officer subordinate to him to seize property found as a result of such search. Mr. Y seized the said 

property on 10.2.2020 and filed an application requesting for retention of such property seized 

before Adjudicating Authority. Enumerate the law as regards the retention of the seized property 

and Compute the time period for retention of such seized property by Mr. Y. (6 Marks , March-21) 

Answer 13 

Retention of seized property 
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 As per section 20 of the Prevention of Money Laundering Act, 2002 [PMLA], property seized 

under section 17 or 18 of the Prevention of Money Laundering Act or frozen under section 17(1A) 

of the Prevention of Money Laundering Act can be retained by authorised officer, if he has 

reason to believe that such property is required to be retained for adjudication under section 8 

of Prevention  of Money Laundering Act .The property can be retained for a period of 180 days 

from day on which the asset was seized or frozen. Details of property seized or frozen have to be 

informed to Adjudicating Authority in prescribed manner. 

 The seized property is required to be returned to person from whom it was seized after 180 days, 

unless Adjudicating Authority permits retention of property beyond this period. 

 Time period for retention of such seized property : As per section 17(4) of the PMLA, 2002, the 

authority seizing any record or property under sub-section (1) or freezing any record or property 

under sub-section (1A) shall, within a period of thirty days from such seizure or freezing, as the 

case may be, file an application, requesting for retention of such record or property seized under 

sub-section (1) or for continuation of the order of freezing served under sub-section (1A), before 

the Adjudicating Authority. 

 As Mr. Y seized the property of Mr. X on 10.2.2020. He can file an application requesting for 

retention of such property seized before Adjudicating Authority latest by 13th March, 2020. 

 

Question 14 

State on the nature of liability caused on an offence committed under the Prevention of Money 

Laundering Act, 2002. (3 Marks , March-21) 

Answer 14 

Money Laundering basically is knowingly dealing with proceeds of crime, directly or indirectly. The Act 

provides both for civil and criminal liability. 

 Criminal liability under the Prevention of Money Laundering Act 

Crime which results in tainted money is a separate offence under various laws as specified in 

Schedule to Prevention of Money Laundering Act. These offences are punishable under those 

Acts. The punishment is to the person/s who is/are involved in actually committing that 

offence. 

 The offence as specified in section 4 of the Prevention of Money Laundering Act is a separate 

offence. The punishment under section 4 of Prevention of Money Laundering Act is not only 

to those who are actually involved in dealing with tainted money but also on those who are 

knowingly involved, directly or indirectly, in dealing with proceeds of crime. 

 This is a criminal offence, which will be tried by special courts designated for this purpose 

under section 2(z) of the Prevention of Money Laundering Act. The trial will  be both for 

charges under  the specific Act which is a crime and also offence of money laundering under 

Prevention of Money Laundering Act. However, it is not 'joint trial'. 

 Civil Liability i.e. confiscation of tainted property 

In addition to criminal liability, the property involved in money laundering can be attached 

and frozen by Central Government and later confiscated. 

 

Question 15 
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Mr. Ramnik purchased a property out of an unaccounted money in the joint name of his wife and 

son. On complaint, Adjudicating Authority, served a notice to seek information regard the sources 

of income and other particulars. State as per the PMLA, 2002, to whom notice may be served by 

the Adjudicating Authority: 

(a) Mr. Ramnik 

(b) Mr. Ramnik’s wife 

(c) Mr. Ramnik’s son 

(d) To all the three i.e., Mr. Ramnik, his wife and son. (1 Mark April 21) 

Answer 15 

The Answer is the (d) 

 

Question 16 

Based on the provisions of the PMLA,2002, analyse with reasons, the contentions of the 

Adjudicating Authority with regard to the following: 

(a) Whether interest created in a property prior to event of money laundering leading up to 

the attachment of property, takes priority over the attachment? 

(b) Whether a mere nexus between the attached property where it did not qualify as 

"proceeds of crime" under the PMLA and the party accused of money laundering was 

sufficient for the attachment to take place? (6 Marks April 21) 

Answer 16 

(a) As per Section 5(4) of the Prevention of Money Laundering Act, 2002, nothing in this section 

shall prevent the person interested in the enjoyment of the immovable property attached 

under Section 5(1) from such enjoyment. 

“Person interested”, in relation to any immovable property, includes all persons claiming or 
entitled to claim any interest in the property. 

Accordingly, an order of attachment under money laundering Act is not said to be illegal 

merely because a person interested (i.e., third party) had a prior  interest in such property and 

further issuance of an order of attachment under PML Act cannot, by itself, render illegal the 

prior statutory right of a person interested in attached property. 

Therefore, interest created in a property prior to attachment of property, takes priority over 

attachment. 

(b) According to Section 5 of the Prevention of Money Laundering Act, 2002, where the Director or 

any other officer for the purposes of this section, has reason to believe, on the basis of 

material in his possession, that— 

(a) any person is in possession of any proceeds of crime; and 

(b) such proceeds of crime are likely to be concealed, transferred or dealt with in 

any manner which may result in frustrating any proceedings relating to 

confiscation of such proceeds of crime under this Chapter, 

he may, by order in writing, provisionally attach such property for a period not exceeding one 

hundred and eighty days from the date of the order, in such manner as may be prescribed. 

Hence, it is necessary that the attached property should qualify as ‘proceeds of crime’. 
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However, mere nexus between the attached property whether it qualify as a proceeds of 

crime / not, the party accused of money laundering, is sufficient for the attachment of such 

property to take place. 

 

Question 17 

Discuss the jurisdiction for the nature of offences triable by the special court under the 

Prevention of Money Laundering Act. What will be the consequences, if the court which has 

taken cognizance of the scheduled offence, is other than the offence of money laundering on 

which Special Court has taken cognizance upon a complaint made by an authority. (3 Marks April 

21) 

Answer 17 

Section 44 of the Prevention of Money Laundering states that an offence punishable under 

section 4 and any scheduled offence connected to the offence under that section shall be triable 

by the Special Court constituted for the area in which the offence has been committed.  

A Special Court while trying the scheduled offence or the offence of money-laundering shall 

hold trial in accordance with the provisions of the Code of Criminal Procedure, 1973, as it 

applies to a trial before a Court of Session. 

Further , as per clause (c) of section 44 of the PMLA, if the court which has taken cognizance of 

the scheduled offence is other than the Special Court which has taken cognizance of the 

complaint of the offence of money-laundering , it shall, on an application by the authority 

authorized to file a complaint under this Act, commit the case relating to the scheduled offence 

to the Special Court and the Special Court shall, on receipt of such case proceed to deal with it 

from the stage at which it is committed. 

 

Question 18 

(i) Raghu, a clerical staff in the Power Board, was assigned with the task of inspection of the file 

with the requisite documents of the applicants who have applied for the new connections. 

Mr. Rajiv Shah, for his new flat, applied for the power connection as per the required usage 

with all the supportive documents. Raghu, conveyed Mr. Rajiv Shah, that his file has been 

rejected due to discrepancies in the compliances. Indirectly he communicated that, if 

required, he may clear his file and put into process. Mr. Rajiv Shah give him cash amount of ` 

2 lacs to clear his file. State in the light of the above situation, the liability of Raghu and Mr. 

Rajiv Shah in the commission of an offence as per the Prevention of Money Laundering Act, 

2002. (4 Marks March ‘18) 
(ii) The Adjudicating Authority appointed under the Prevention of Money Laundering Act, 2002 

issued an order attaching certain properties of XYZ Limited alleged to be involved in money 

laundering for a specified period. The company, seeks your advice about the remedy 

available under the Prevention of Money Laundering Act, 2002. (2 Marks March ‘18) 

Answer 18 

(i) As per the section 3 of the Prevention of Money Laundering Act, 2002, offence of money 

laundering is said to be committed when whosoever directly or indirectly attempts to 

indulge or knowingly assists or knowingly is a party or is actually involved in any process or 

activity connected with the proceeds of crime including its concealment, possession, 
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acquisition or use and projecting or claiming it as untainted property shall be guilty of 

offence of money - laundering. 

In the given case, Mr. Rajiv Shah and Raghu, is knowingly a party to an offence of lending 

and accepting of a bribe to move the file of applicant, which was prima facie rejected by the 

authority. Both Mr. Rajiv Shah and Raghu, are guilty of offence of money laundering. 

Section 4 of the PMLA, specifies punishment for money-laundering. Whoever commits the 

offence of money-laundering shall be punishable with rigorous imprisonment for a term 

which shall not be less than three years but which may extend to seven years and shall also 

be liable to fine. 

So accordingly, Mr. Rajiv Shah and Raghu are punishable in compliance with the 

above provisions. 

(ii) Appeal to Appellate Tribunal: According to section 25 of the Prevention of Money 

Laundering Act, 2002, the Appellate Tribunal constituted under section 12(1) of the 

Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act, 1976 shall be the 

Appellate Tribunal for hearing appeals against the orders of the Adjudicating Authority and 

the other authorities under this Act. 

The appeal shall be filed within a period of 45 days from the date on which a copy of the 

order made by the Adjudicating Authority, However, period may be extended on the 

sufficient cause. The Appellate Tribunal may after hearing the parties, pass such order as it 

thinks fit, confirming, modifying or setting aside the order appealed against.  

Any person aggrieved by any decision or order of the Appellate Tribunal, may file an appeal 

to the High Court within 60 days from the date of communication of the order of the 

Appellate Tribunal. (Section 42) 

In the light of the above provisions of the Act, the company is advised to prefer an appeal to 

Appellate Tribunal in the first instance. 

 

Question 19 

On the basis of material in possession with the Director, Mr. Q  was under remand evidencing 

that he is  in possession of proceeds of crime falling under the offence  said  to  be committed in  

PMLA.  Director may order for provisional attachment of the property of Mr. Q for a period-------

----------- 

(a) Within 90 days from the date of the order 

(b) Exceeding 180 days from the date of the order 

(c) Within 180 days from the date of the order 

(d) Not exceeding 280 days from the date of the order(1 Marks April 19) 

 

Answer 19 

The Answer is the (c) 

 

Question 20 

Raghu, an officer in the Power Board, was assigned with the task of inspection of the file with the 
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requisite documents of the applicants who have applied for the  new connections. Mr. Rajiv Shah  was 

one among the applicants who applied for the power connection for his new flat, as per the required 

usage with all the supportive documents. Raghu, conveyed Mr. Rajiv  Shah, that  his file  has been 

rejected due to  discrepancies in the  compliances. Indirectly he  also communicated that, if required, 

he may clear his file and put into process. Mr. Rajiv Shah gave him cash Rs. 2 lacs to clear his file. 

Analyze, in the light of the above situation, the liability of Raghu and Mr. Rajiv Shah in  the commission 

of an  offence as per the  Prevention of Money Laundering Act, 2002. (6 Marks April 19) 

Answer 20 

As  per the section 3 of the Prevention  of Money Laundering Act,  2002, offence of money laundering 

is said to be committed when whosoever directly or indirectly attempts to indulge  or  knowingly 

assists or knowingly is a party  or  is  actually involved  in  any  process  or  activity  connected with the 

proceeds of crime including its concealment, possession, acquisition or use and projecting or claiming 

it as untainted property shall be guilty of offence of money-laundering. 

In the given case, Mr. Rajiv Shah and Raghu, is knowingly a party to an offence of lending and 

accepting of a bribe to move the file, which was prima facie rejected  by  the  authority.  Both  Mr. 

Rajiv Shah and Raghu, are guilty of offence of money laundering. 

Section 4 of the PMLA, specifies punishment for money-laundering  . Whoever  commits the offence of 

money-laundering shall be punishable with rigorous imprisonment for a term which shall not be less 

than three years but which may extend to seven years and shall also be liable to fine. 

So accordingly, Mr. Rajiv Shah and Raghu both are punishable in compliance with the above 

provisions. 

 

Question 21 

What are the possible actions which can be taken against persons / properties involved in Money 

Laundering? (3 Marks April 19) 

 

Answer 21 

Following actions can be taken against the persons involved in Money Laundering: - 

(a) Attachment of property under Section 5, seizure/ freezing of property and records under 

Section 17 or Section 18. Property also includes property of any kind used in the 

commission of an offence under PMLA, 2002 or any of the scheduled offences. 

(b) Persons found guilty of an offence of Money Laundering are punishable with 

imprisonment for a term which shall not be less than three years but may extend up to 

seven years and shall also be liable to fine [Section 4]. 

(c) When the scheduled offence committed is under the Narcotics and Psychotropic 

substances Act, 1985 the punishment shall be imprisonment for a term which shall  not be 

less than three years  but which may extend  up to  ten  years  and shall  also be liable to 

fine. 

(d) The prosecution or conviction of any legal juridical person is not contingent on the 

prosecution or conviction of any individual. 
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Question 22 

Sabina took a flat on rent from Kishori Lal in Mumbai introducing that she is engaged in  the 

business of trading of commodities and goods used to be transported from Chittorgarh-

Rajasthan  to Mumbai. Infact, Sabina was involved in trading of opium.  Different persons used 

to visit her flat  in odd hours either for selling or purchasing of  the  opium.  Gradually Kishori 

Lal understood what  is going on in the name of trading of commodities, but Sabina paid one 

lakh rupees to Kishori Lal and promised to pay every month in addition to the rent and not to 

disclose the matter to anyone. 

This activity came in to radar of the Narcotics Dept, and it sent a bogus customer to her flat. 

After finalisation of the deal, the bogus customer gave a miss call to his team and the Dept. 

caught red handed Sabina. Around 100 kg of opium was found in her possession and cash of 

around 100 lakh rupees. From the Sabina’s possession five property related documents were 
also found. When the sources of the purchase value were interrogated from Sabina, she was 

unable able to give any satisfactory respond. 

Based on the above facts, answer the following questions: 

(i) Whether the business of trading of opium comes within the ambit of Prevention of 

Money Laundering Act, 2002. 

(ii) Whether Kishori Lal can also be made culprit in the case. (6 Marks Oct 21) 

Answer 22 

(i) In order to find the answer of this question, we may have to refer the definition of the money 

laundering as given in the PML Act. 

Section 3 deals with the offence of money-laundering. It provides that- 

Whosoever directly or indirectly attempts to indulge or knowingly assists or knowingly is a party 

or is actually involved in any process or activity connected with the proceeds of crime including 

its concealment, possession, acquisition or use and projecting or claiming it as untainted 

property shall be guilty of offence of money-laundering. 

Explanation. —For the removal of doubts, it is hereby clarified that,— 

(a) a person shall be guilty of offence of money-laundering if such person is found to have 

directly or indirectly attempted to indulge or  knowingly assisted or knowingly is a  party  

or is actually involved in one or more of the following processes or activities connected 

with proceeds of crime, namely:— 

(a) concealment; or 

(b) possession; or 

(c) acquisition; or 

(d) use; or 

(e) projecting as untainted property; or 

(f) claiming as untainted property, in any manner whatsoever; 

(b) the process or activity connected with proceeds of crime is a continuing activity and 

continues till such time a person is directly or indirectly enjoying the proceeds of crime  by 

its concealment or possession or acquisition or use or projecting it as untainted property 
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or claiming it as untainted property in any manner whatsoever. 

Further Paragraph 2 of Part A of the Schedule of the PML Act lists out the offences under 

the Narcotic Drugs and Psychotropic Substances Act, 1985 [Section 17 Contravention   in 

relation to prepared opium] 

Here, in the given case, Sabina was involved in the process or activity connected with  the 

proceeds of crime (i.e. trading of opium) which comes within the ambit of money 

laundering. 

(ii) Yes, the definition of the money laundering as given in section 3 of the PML Act provides that 

whosoever directly or indirectly attempts to indulge or knowingly assists or knowingly is a party 

or is actually involved in any process or activity connected with the proceeds of crime including 

its concealment, possession, acquisition or use and projecting or claiming it as untainted 

property shall be guilty of offence of money-laundering. 

When Kishori Lal came to know that Sabina is engaged in the trading of opium, he should have 

secretly inform to the Police / Narcotics Dept. But instead of informing to the law enforcing 

agencies, he received a hand some amount from Sabina for keeping silence over the matter. 

Thus, he was indirectly assisting in the happening of  the crime, hence he is also  an accused 

person. 

 

Question 23 

The offences under the Prevention of Money Laundering Act, 2002 shall be: 

(a) Cognizable and Bailable 

(b) Non- cognizable and non - bailable 

(c) Cognizable and non-bailable 

(d) Non- cognizable and bailable (1 Mark Nov 21) 

Answer 23 

  (c) 

 

Question 24 

I. The declared suspect, Mr. SP, was facing charges under the Prevention of Money Laundering 

Act,  2002. Mr. SP died in the midst of the proceedings. What shall happen to the confiscated 

property under the Act and whether a claimant with a legitimate interest in the property who 

suffered a loss, is entitled for claims. (3 Marks) 

II. Mr. D was  given an  offer by  the Company vendor, Mr. TR  that if he  discloses him 

confidential   data of the Company HNI Ltd. in which he  was  working as  an  Accounts 

Executive, Mr. TR  will  pay him a huge sum of money. Mr. D accessed the computer of  his  

Executive  Director  and passed on the confidential information of Company to Mr. TR in 

return of huge sum of money. Examine and analyse the situation and conclude whether Mr. 

D will be held liable under the Prevention of Money Laundering Act, 2002? (3 Marks Nov 

21) 
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Answer 24 

(i) According to Section 8(6) of the Prevention of Money Laundering Act, 2002, where the trial 

under this  Act cannot be conducted by reason of the death of the accused, the Special Court 

shall, on an application moved by  a person claiming to be entitled to possession of a property 

in respect of which   an order has been passed, pass appropriate orders regarding 

confiscation or release of the property, as the case may be, involved in the offence of money-

laundering after having regard to the material before it. 

Where a property stands confiscated to the Central Government under section 8(5), the 

Special Court, in such manner as may be prescribed, may also direct the Central Government 

to restore such confiscated property or part thereof of a claimant with a legitimate interest in 

the property, who may have suffered a quantifiable loss as a result of the offence of money 

laundering: 

Provided that the Special Court shall not consider such claim unless it is  satisfied  that  the 

claimant has acted in good faith and has suffered the loss despite having taken all reasonable 

precautions and is not involved in the offence of money laundering. 

Provided further that the Special Court may, if it thinks fit, consider the claim of the claimant for 

the purposes of restoration of such properties during the trial of the case in such manner as may 

be prescribed. 

In the light of above, a claimant with a legitimate interest in the property and suffered a loss, is 

entitled  for claim. 

(ii) As per Section 4 of the Prevention of Money Laundering Act, 2002, whoever commits the 

offence of money-laundering shall be punishable with rigorous imprisonment for a term which 

shall not be less   than three years but which may extend to seven years and shall also be 

liable to fine. 

In the instant case, Mr. D, the Accounts Executive of HNI Ltd. accessed the computer of his 

Executive Director and passed on the confidential information of the company to Mr. TR in 

return of huge sum of money which is an offence as per section 3 of the PMLA, 2002. This is a 

Schedule Offence under Para 22 of Part A. 

Hence, Mr. D shall be punishable with rigorous imprisonment for a term which shall not be less 

than three years but which may extend to seven years and shall also be liable to fine. 
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Chapter 16 

Foreign Contribution Regulation Act, 2010 

Question 1 

Mr. Peter, a Member of the Legislature in India, visited Sydney, Australia to attend World Trade 

Conference as a representative of Government of India after obtaining due permission of the Central 

Government as per the provisions of Foreign Contributors (Regulation) Act, 2010. His expenditure on 

foreign travel was borne by Bret Lee Limited, a foreign company. While attending the conference, Mr. 

Peter suddenly encountered chest pain and he was immediately admitted in the nearby hospital for 

medical care and treatment. The medical expenses of Rs. 2,00,000/ - was borne by Bret Lee Limited. Mr. 

Peter seeks your advice about the procedure to be followed in the above situation under the provisions 

of Foreign Contribution (Regulation) Act, 2010. Please advise suitably. (6 Marks ,Oct-18) 

Answer 1 

Section 6 of the Foreign Contribution (Regulation) Act, 2010 prescribes that no member of a 

Legislature shall while visiting any country accept, except with the prior permission of the Central 

Government for any foreign hospitality. Foreign Hospitality [as per section 2(m)] means any offer  

not being a purely casual one, made in cash or kind by a foreign source for providing a person with 

the costs of travel to any foreign country with free boarding lodging or medical treatment. 

Therefore, prior approval is required from Central Government for the medical expenses. Provided 

that it shall not be necessary to  obtain any such permission for an  emergent medical aid needed on  

account of sudden illness contracted during a visit outside India, but where such foreign hospitality  

has been received, the person receiving such hospitality shall give, within one month from the date 

of receipt of such hospitality an intimation to the Central Government as to the receipt of such 

hospitality, and the source from which and the manner in which such hospitality was received by 

him. 

 As per Rule 7 of Foreign Contribution (Regulation) 2011, foreign hospitality may be received by 

member of Legislature in the following manner. 

 In case of emergent medical aid needed on account of sudden illness during a visit abroad, the 

acceptance of foreign hospitality shall be required to be intimated to the Central Government 

within one month as per amendment ( before amendment sixty days) of such receipt giving 

full details including the source, approximate value in Indian Rupees, and the purpose for 

which and the manner in which it was utilized. 

 Hence, Mr. Peter has to follow the above procedure. 

 

Question 2 

List the restrictions marked for the grant of the registration and grant of prior permission for 

acceptance of foreign contribution according to FCRA, 2010. (3 Marks , Nov-18)  

Answer 2 

In terms of Sec.12 (4) of FCRA, 2010, the following restrictions/conditions have been marked for the 

grant of registration and prior permission for acceptance of foreign contribution: 

The 'person' making an application for registration or grant of prior permission- 
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i. is not fictitious or benami; 

ii. has not been prosecuted or convicted in activities aimed at conversion from one religious faith 

to another; 

iii. hasnotbeenprosecutedorconvictedforcreatingcommunaltension/disharmony 

iv. has not been found guilty of diversion or mis-utilisation of its funds; 

v. is not engaged or likely to engage in propagation of sedition or violent methods to achieve its 

ends; 

vi. is not likely to use the foreign contribution for personal gains or divert it for undesirable 

purposes; 

vii. has not contravened any of the provisions of this Act; 

viii. has not been prohibited from accepting foreign contribution; 

ix. the person being an individual, neither been convicted nor any prosecution for any offence is 

pending against him. 

x. the person being other than an individual, any of its directors or office bearers has neither been 

convicted nor any prosecution for any offence is pending against him. 

 

Question 3 

A foreign co., Srikripa  Ltd. established by few Indians in Singapore. Being a strong believer of Sai, the 

management of the company used to donate a huge amount to the Sai trust, in Mumbai, India. 

Enumerate in the given situation whether the donation so made by Srikripa Ltd. is a foreign 

contribution. Is the acceptance of such donation by the Sai  trust is valid. (6 Marks , Mar-19) 

Answer 3 

As per the definition of Foreign Contribution given in section 2(1)(h) of FCRA, 2010, “Foreign 
contribution” means the donation, delivery or transfer made by any foreign source,— 

(i) of any article, (except given as a gift for personal use), if the market value, in India, of such  

article, on the date of such gift, is not more than such sum as may be specified from time to 

time, by the Central Government by the rules made by it in this behalf; 

(ii) of any currency, whether Indian or foreign; 

(iii) security and includes any foreign security under the Foreign Exchange  Management  Act, 

1999. 

 As per explanation to the section, a donation, delivery or transfer of any article, currency or 

foreign security referred to in this clause by any person who has received it from any foreign 

source, either directly or through one or more persons, shall also be deemed to be foreign 

contribution within the meaning of this clause. 

 Whereas the foreign source as per the definition given in section 2(j) of the FCRA includes a 

foreign company. Since the Srikripa Ltd. is a foreign company, so donation made by the 

Srikripa Ltd is a foreign contribution for the religious and charitable purpose. 

 Whereas, Sai Trust can accept foreign contribution with prior permission of Central 

Government, if it is not registered under the FCRA. But where if the Sai trust is registered 

under the FCRA, [section 11 of FCRA, 2010], it may accept the foreign contribution within the 

limit without seeking prior permission. 
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Question 4 

What is the main purpose of the Arbitration and Conciliation Act, 1996? (1 Mark ,Nov-19) 

(a) to consolidate and amend the law relating to domestic arbitration, international commercial 

arbitration and enforcement of foreign arbitral awards as also to define the law relating to 

conciliation and for matters connected therewith or incidental thereto.  

(b) to cover enforcement of domestic arbitration 

(c) to cover international commercial arbitration 

(d) to cover enforcement of foreign arbitral awards 

Answer 4 

The Answer is  (a) 

 

Question 5 

Mr. Indian received foreign contribution of amount 1.10 lakh from his relative residing abroad. 

Examine whether foreign remittances received by Mr. Indian to be treated as foreign contribution 

as  per  theFCRA,2010. (3 Marks ,Nov-19) 

Answer 5 

No. As per Section 4(e) of FCRA, 2010 read with Rule 6 of FCRR, 2011, even the persons prohibited 

under section 3, i.e., persons not permitted to accept foreign contribution, are allowed to accept 

foreign contribution from their relatives. However, in terms of Rule 6 of FCRR, 2011, any person 

receiving foreign contribution in excess of one lakh rupees or equivalent thereto in a financial year 

from any of his relatives shall inform the Central Government in prescribed Form within thirty days  

from the date of receipt of such contribution. 

So Mr. Indian shall inform the Central Government of his receiving of the foreign contribution of 

1.10 lakh from his relative due to receiving of foreign contribution in excess of 1 lakh rupees. 

Question 6 

Mr. A. Mr. Band Mr. Care partners in XYZ partnership firm. The firm made an agreement in writing to 

refer a dispute between them in business to an arbitrator. Inspite of this agreement Mr. B files a suit 

against Mr. A and Mr. C relating to the dispute in a magisterial court. Advise on the admission of the 

suit filed by Mr. B in the court in the light of the Arbitration and Conciliation Act, 1996.  (2 Marks , 

May-20) 

(a) Yes, It can be admitted by the Magisterial court, as the said court has jurisdiction over the matter 

and it overpowers arbitration agreement 

(b) Yes, it can be admitted by the Magisterial court, only in the case of challenge to the arbitral award 

in appeal 

(c) Yes, it can be admitted by the court, if Mr. A and Mr. C mutually agrees. 

(d) No, it cannot be admitted by the court, as the jurisdiction of court is ousted because of existence 

of a valid arbitration agreement  

Answer 6 

The Answer is Option (d) 
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Question 7 

Mr. Indian received foreign contribution of amount 1.10 lakh from his relative residing abroad. Examine 

whether foreign remittances received by Mr. Indian to be treated as foreign contribution as per the 

FCRA, 2010. (3 Marks , May-20) 

Answer 7 

No. As per Section 4(e) of FCRA, 2010 read with Rule 6 of FCRR, 2011, even the persons prohibited under 

section 3, i.e., persons not permitted to accept foreign contribution, are allowed to accept foreign 

contribution from their relatives. However, in terms of Rule 6 of FCRR, 2011, any person receiving 

foreign contribution in excess of one lakh rupees or equivalent thereto in a financial year from any of his 

relatives shall inform the Central Government in prescribed Form within thirty days from the date of 

receipt of such contribution. 

So, Mr. Indian shall inform the Central Government of his receiving of the foreign contribution of 1.10 

lakh from his relative due to receiving of foreign contribution in excess of 1 lakh rupees. 

 

Question 8 

An association was holding the certificate of registration making it eligible for acceptance of foreign 

contribution established for the betterment of poor children. Central Government later cancelled 

the certificate of the association for violation of the terms and conditions of certificate for being not 

engaged in chosen activity for the poor children. Such association again applied for the registration. 

State weather the association is eligible for registration-( 2 Marks , Oct-20) 

(a) Yes, it can apply freshly at anytime 

(b) No, permanently becomes disqualified 

(c) yes, after 3 years from the date of cancellation of certificate after reasonable opportunity of 

being heard, and on warning, same registration will be restored 

Answer 8 

The Answer is (c) 

Question 9 

X Ltd. Submitted an application on 31 st August, 2020 for renewal of certificate to Central 

Government for acceptance of foreign contribution under FCRA, 2010, shall be renewed latest by: 

(a) 30th September 2020 

(b) 29th November 2020 

(c) 28th February 2021 

(d) 31st July 2021 (1 Mark April 21) 

Answer 9 

The Answer is (b) 

 

Question 10 

Examine the given situations in the light of the legal provisions covered in the relevant Acts: Mr. 

Indian received foreign contribution of amount 1.10 lakh from his relative residing abroad. Examine 
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whether foreign remittances received by Mr. Indian to be treated as foreign contribution as per the 

FCRA, 2010.(3 Marks , March ’18) 

Answer 10 

No. As per Section 4(e) of FCRA, 2010 read with Rule 6 of FCRR, 2011, even the persons prohibited 

under section 3, i.e., persons not permitted to accept foreign contribution, are allowed to accept 

foreign contribution from their relatives. However, in terms of Rule 6 of FCRR, 2011, any person 

receiving foreign contribution in excess of one lakh rupees or equivalent thereto in a financial year 

from any of his relatives shall inform the Central Government in prescribed Form within thirty days 

from the date of receipt of such contribution. 

So Mr. Indian shall inform the Central Government of his receiving of the foreign contribution of 

1.10 lakh from his relative due to receiving of foreign contribution in excess of 1 lakh rupees.  

Question 11 

Raman garments manufacturer entered into an arbitration agreement with its regular customers on 

the supply of dress material on demand in advance. At the same time, also hold the term that in 

case of disputes they may refer to the arbitration for the settlement of the matter. Raman garments 

manufacturer fail to make delivery of supply of dress material to Mr. X, a regular customer. MR. X 

already made Raman garments manufacturer aware of this important order in advance. Since 

Raman garments manufacturer was not able to meet the said the order well in time, he took the 

plea of theft and setting of fire to the property in the manufacturing unit. The said matter was 

referred to the arbitration. State the validity as to the submission of the said dispute to the 

arbitration in the light of the Arbitration and Conciliation Act, 1996 . (3 Marks March ‘18) 
Answer 11 

As per the arbitration agreement, the disputes submitted/ proposed to be submitted to arbitration 

must be arbitrable. In other words that law must permit arbitration in that matter only which are 

capable of arbitration. There are certain disputes that the law retains exclusively for the court, and 

the same cannot be submitted for arbitration. The rationale is that given the nature of disputes, the 

courts are the only appropriate forum for adjudicating the matter. In the given matter, it clearly 

reveals of non-performance of the duties of the Raman garments manufacturer within the specified 

timelines. To safeguard himself from the non-performance of the contract, took the cause of theft 

and setting of fires in the manufacturing unit. Accordingly, in the given situation, the submitted 

disputes before arbitration is not arbitrable as they are the offences of criminal natures. Such types 

of disputes is to be tried by the court of proper jurisdiction. Therefore, the submission of the dispute 

in the situation to arbitration is invalid. 

Question 12 

Intimation of receipt of foreign contribution shall be given- 

(a) Within nine months of the closure of the financial year 

(b) Within six months of the closure of the financial year 

(c) Within nine months of the date of receipt of the amount 

(d) Within six months of the date of receipt of the amount (1 Mark Nov 21) 

Answer 12  

 (a) 
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Chapter 17 

The Arbitration and Conciliation Act, 1996 
 

Question 1 

Differentiate between Litigation and arbitration (3 Marks ,Oct-18) 

Answer 1 

Differences 

 

Litigation Arbitration 

Takes place in court The place of arbitration is chosen by the parties. 

A judge is assigned by the court. 

The litigants have no say on who 

will judge their disputes. 

The arbitrator(s) is selected by the parties. Parties 

therefore are able to choose people with the 

appropriate expertise, educational qualifications, 

trade experience, etc., as arbitrators. 

 

The procedure followed by the 

court is fixed and determined by 

the Rules of the court. In India it 

would be governed by  the  Code  

of  Civil  procedure and 

rules applicable to the particular 
court. 

 

The parties have adequate flexibility to choose the 

procedures that would apply to their arbitration. 

They could either construct such procedures or adopt 

procedures of an arbitral institution. 

The proceedings are generally open 

to public. In other words there is 

very little privacy and 

confidentiality. 

Confidentiality is one of the most important 

characteristic of arbitration. In other words apart 

from the parties (including their lawyers) no  other 

person 

is permitted to participate in the arbitral proceedings. 

 

Court decisions are subject to  

numerous appeals. 

Arbitral awards can be challenged on very limited 

grounds. 

 

It is often difficult to enforce 

judgments of court of one country 

in a foreign country. 

Enforcing an arbitral award in foreign nations is much 

easier and is governed by international treaties such as 

The Recognition and Enforcement of Foreign Arbitral 

Awards, 1958. 

 

Question 2 

ABC Pvt. Ltd. is a construction company. Mr. Builder is a Chief Engineer of the ABC Pvt. Ltd. A common 

arbitration agreement was framed by ABC Pvt. Ltd. in case of disputes if arises under any contract. 

According to the term of an agreement , any question, claim, right, matter, thing,  whatsoever, in any 

way arising out of or relating to the contract designs, drawings, specifications estimates, instructions, 

or orders, or those conditions or failure to execute the same whether arising during the progress of the 

work, or after the completion, termination or abandonment thereof, the dispute shall, in the first 

place, be referred to the Chief Engineer who has jurisdiction over the work specified in the contract. 
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The Chief Engineer shall within a period of ninety days from the date of dispute bought into notice, 

give written notice of his decision to the contractor. Chief Engineer's decision shall be final. Examine on 

the validity of such arbitration agreement.  (6 Marks ,Nov-18) 

Answer 2 

As per the requirements of a valid arbitration agreement, parties to the arbitration agreement must 

agree that the determination of their substantive rights by a neutral third person acting as the 

arbitral tribunal would be final and binding upon them. 

 Since in the given case, the arbitration agreement formed by the XYZ Pvt. Ltd. contained a 

clause that any questions, claim right, matter, thing, whatsoever, in any way arising out o f or 

relating to  the contract designs, drawings, specifications estimates, instructions, or orders, or 

those conditions or failure to execute the same whether arising during the progress of' the 

work, or after the  completion, termination or abandonment thereof, the dispute shall, firstly, 

be referred to the Chief Engineer , Mr. Builder. He will has jurisdiction over the work specified in 

the contract. He shall within a period of ninety days from the date of dispute bought into notice, 

give written notice of his decision to the contractor. Chief Engineer's decision shall be final and 

binding on both the parties. 

 Here Chief Engineer is not a neutral party and has a Control over the work specified in the 

contract, so this is not a valid arbitration agreement. 

 

Question 3 

Mr. KG filed a complaint against Mr. P alleging that Mr. P has communicated unpublished price 

sensitive information to Mr. X. Mr. P took a plea that Mr. X requested him for such information and it 

was done bonafidely. State the correct statement as to the liability of Mr. P in the given situation- (2 

Marks ,Mar-19) 

(a) Mr. P will not be liable as he communicated about unpublished price sensitive information on the 

request of Mr. X 

(b) Mr. P will not be liable as  he communicated about unpublished price sensitive  information to  

Mr. X in the ordinary cause of business 

(c) Mr. P will not be liable as he communicated about unpublished price sensitive information to  

Mr. X as it was done without any malafide intention. 

(d) Mr. P will be liable as he communicated about unpublished price sensitive information to Mr. X, 

whether with or without his request for such information. 

Answer 3 

The Answer is  (d) 

 

 

 

Question 4 
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Ms. Rajkumari launch her boutique. She contacted with  M/s  Shyamlal  merchants for  supply of dress 

materials. The communication between the parties were over email. There was a term of service 

between the parties containing that “any disputes regarding quality or delivery shall be submitted to 

arbitration conducted under the guidance of  Indian  Clothes Manufacturers Association. Please place 

your order if the above terms and conditions are agreeable to you.” Ms. Rajkumari placed an order. 

Comment on the validity of the such arbitration agreement according to the Arbitration and 

Conciliation Act, 1996. (3 Marks , Nov-19) 

Answer 4 

As per the Arbitration and Conciliation Act, 1996 an agreement must be in writing. There is however 

no requirement for the same to be in writing in one document. There is also no particular form or 

template for an arbitration agreement. The communication over email of the term of services is 

proper valid agreement and the same have been stood affirmed by reason of their conduct. This 

would be an arbitration agreement in writing contained in correspondence between the parties. 

 

Question 5 

Ms. Rajkumari launcher boutique. She contacted with M/s Shyamlal merchants for supply of dress materials. The 

communications between the parties were over email. There was a term of service between the parties 

containing that “any disputes regarding quality or delivery shall be submitted to arbitration conducted under the 

guidance of Indian Clothes Manufacturers Association. Please place your order if the above terms and conditions 

are agreeable to you.” Ms. Rajkumari placed an order. Comment on the validity of the such arbitration agreement 

according to the Arbitration and Conciliation Act, 1996. (3 Marks , May-20) 

Answer 5 

As per the Arbitration and Conciliation Act, 1996 an agreement must be in writing. There is however no 

requirement for the same to be in writing in one document. There is also no particular for mortem plate for an 

arbitration agreement. The communication over email of the term of services is proper valid agreement and the 

same have been stood affirmed by reason of their conduct. This would be an arbitration agreement in writing 

contained in correspondence between the parties. 

 

Question 6 

Under which circumstances the arbitration process comes to an end as per the Arbitration and 

Conciliation Act, 1996: 

(a) When Arbitrator denies to pass final award 

(b) When arbitrator fails to pass the award within 12 months 

(c) When the parties decide to no longer continue with issue. 

(d) Where the parties decide to refer the matter before the court. (1 Mark April 21) 

Answer 6 

The Answer is (b) 

 

Question 7 

Mr. Ghia started a juice point in the heart of the City. He contacted Mr. Bhajiwala for supply of fruits 
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and vegetables. On the communication made over email, they decided the payment, terms and 

other conditions of service. Initially, Mr. Ghia was regular in making payment to Mr. Bhajiwala for 

the supply of fruits and vegetables, but later on gapped and defaulted in making payments. Mr. 

Bhajiwala filed a suit against Mr. Ghia in a Court. However Mr. Ghia, contended that the matter 

should be settled through Arbitration. Considering the relevant provision of the Arbitration and 

Conciliation Act, 1996, determine the validity of the contention stated by Mr. Ghia. (6 Mark April 21) 

Answer 7 

Arbitration is a private method of dispute resolution. Under the Indian law every individual has the 

right to approach the court for resolution of his/her dispute that may involve infringement of right(s) 

vested upon that individual. This protection is so stringent that it cannot be contracted away. The 

Indian Contract Act, 1872 however notes an exception in favour of arbitration. 

Arbitration cannot happen without the parties consenting to submit their dispute to arbitration. 

Consent of the parties therefore is the most fundamental requirement for an arbitration to happen. 

An arbitration agreement records the consent of the parties that in the event of a dispute between 

them that matter instead of being taken to court, will be submitted for resolution to arbitration. 

Arbitration agreement therefore is necessary to start arbitration. 

In the instant case, there is no express arbitration agreement entered between the parties (Mr. Ghia 

& Mr. Bhajiwala) as regards to reference of disputes for arbitration. Further, Mr. Bhajiwala filed a 

suit against Mr. Ghia in the court but Mr. Ghia contended that the matter of dispute should be 

settled through Arbitration. Here, since no express arbitration agreement for dispute resolution was 

made between the parties, Mr. Ghia contention to submit the dispute for arbitration, is not correct. 

Even the court cannot refer the parties to arbitration unless there's a written consent by parties by 

way of joint application or memo or an affidavit. 

 

Question 8 

Examine the given situations in the light of the legal provisions covered in the relevant Acts: 

Ms. Rajkumari launch her boutique. She contacted with M/s Shyamlal merchants for supply of dress 

materials. The communication between the parties were over email. There was a term of service 

between the parties containing that “any disputes regarding quality or delivery shall be submitted to 
arbitration conducted under the guidance of Indian Clothes Manufacturers Association. Please place 

your order if the above terms and conditions are agreeable to you.” Ms. Rajkumari placed a n order. 

Comment on the validity of the such arbitration agreement according to the Arbitration and 

Conciliation Act, 1996. (6 Marks March ‘18) 

Answer 8 

As per the Arbitration and Conciliation Act, 1996 an agreement must be in writing. There is however 

no requirement for the same to be in writing in one document. There is also no particular form or 

template for an arbitration agreement. The communication over email of the term of services is 

proper valid agreement and the same have been stood affirmed by reason of their conduct. This 

would be an arbitration agreement in writing contained in correspondence between the parties.  

 

Question 9 

In 2017, Company Amar, food processor manufacturing unit entered into  a joint venture  agreement 

with Company USHA, the largest manufacturer of Food processors for supply of parts of mixer & 

grinder for manufacturing its latest model. Both the companies are registered under the Companies 
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Act, 2013. Agreement carries the term that  all disputes  shall be  arbitrated  in  Mumbai. State  the 

type of arbitration agreement made between them. 

What will happen if the agreement does not have any clause relating to arbitration? Disputes arose 

between them concerning quality of material supplied in 2018. Examine the given situation  in the  

light of the  Arbitration  & Conciliation Act, 1996. (6 Marks April ‘19) 

Answer 9 

There are two basic types of arbitration agreement: 

(i) Arbitration clause - a clause contained within a principal contract. The parties undertake to 

submit disputes in relation to or in connection with the principal contract that  may arise  in 

future to arbitration. 

(ii) Submission agreement - an agreement to refer disputes that already exist to arbitration. Such  an 

agreement is entered into after the disputes have arisen. 

In first case ,the agreement already carries the term  that all  disputes shall be arbitrated  in Mumbai at 

the time of entering into joint venture agreement. This would be an arbitration clause as it is 

contained in the principal contract (JVA) and no disputes have arisen till yet. It concerns future disputes 

that may arise. 

In the second case, the Principal contract (JVA) does not have any term relating to arbitration. Disputes 

arose between the parties concerning quality of supplied goods in 2018. To resolve this dispute, 

parties later entered into an agreement “That all disputes including quality of  goods  supplied by 

Company USHA to Company Amar shall be submitted to arbitration. The parties hereby agree to abide 

by the decision of the arbitrator.” Such an agreement that is made after the disputes have arisen 

would be called a submission agreement. 

 

Question 10 

Mr. Rashtra, one of the parties to the proceedings applied to the Tribunal, for referring the 

matter pertaining to such proceedings to the Mediation and Conciliation Panel. The Mediation 

and Conciliation Panel shall dispose of the matter referred to it within a period of ----------------

--- 

(a) two months from the date of such reference 

(b) three months from the date of such reference 

(c) three months from the date applied to the Tribunal for reference 

(d) Six months from the date of applied to Tribunal (1Mark Oct 21) 

 

Answer 10 

(b) 

 

Question 11 

A dispute has been aroused between the management of Paras Furnishing Ltd.  and its labours. The 

dispute was to provide the basic facilities at the workplace, air-conditioning environment and hours 

of work. The management of the company sent an invitation to leader of the labour union to 

conciliate on the issues raised by the labours. The union leader accepted the invitation. It was 
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decided between the parties that each one of them shall appoint one conciliator. In the given case, 

explain how the two conciliators, appointed by each of them will address the matter under the 

Arbitration and Conciliation Act, 1996 and the procedure of conciliation? (3 Marks Oct 21) 

Answer 11 

Section 63 of the Arbitration and Conciliation Act, 1996 provides that - 

1. There shall be one conciliator unless the parties agree that there shall be two or three 

conciliators. 

2. Where there is more than one conciliator, they ought, as a general rule, to act jointly. 

Further Section 64, specifies, Procedure of Conciliation – once the conciliators have been  

appointed both parties are required to submit their statements in writing, supply documents 

and other evidence to the conciliator. The conciliator then provides a copy of the  statements, 

documents and other evidence of one party to the other party. The conciliator is then required 

to encourage and assist parties to engage in discussions based on the information to arrive at a 

settlement. 

 

Question 12 

Mrs. Komal and Mr. Rajesh, entered into arbitration agreement for the disputes that arise, if  

any in    their business transactions. Due to certain fault on the part of Mr. Rajesh, the dispute 

came before the arbitration for settlement. In the meantime, Mrs. Komal dies. Mr. Rajesh 

shed of their liabilities on the plea that arbitration agreement has come to an end with the 

death of the other party. Decide the affirmative statement in the given situation- 

(a) Arbitration agreement gets terminated due to death of the party. 

(b) It shall remain enforceable by or against the legal representatives of the deceased. 

(c) Since it is a private law between the parties, it will be terminated with the death of the party. 

(d) Both (a) & (c) (1 Mark Nov 21) 

 

Answer 12 

(b) 

Question 13 

Mr. Jayraj Mehta, a stock market investor had filed a complaint against Regency Securities (P) 

Ltd. regarding unauthorized trading and the case was referred to the arbitration. The  arbitral  

tribunal  passed the award in favour of Regency Securities (P) Ltd. which was received by Mr. 

Jayraj on  25th May, 2021. Regency Securities (P) Ltd. enforced the said award on 30th June, 

2021 by selling the securities of Mr. Jayraj in its demat account. 

Mr. Jayraj after issuing prior notice to Regency Securities (P) Ltd. made an application with the 

Civil Court on 15th July, 2021 under section 34 of the Arbitration and Conciliation Act, 1996. In 

the said application, Mr. Jayraj complained that the award has been improperly enforced and 

an application for recovery of the sold securities was also made along with main application. 

However, no  stay  application was made on the enforcement of order as the lawyer of Mr. 

Jayraj told that  there  is automatic stay on the enforcement of the award on filing of 

application under section 34. 

In the context of aforesaid case-scenario, please answer to the following questions:- 
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(i) Whether Regency Securities (P) Ltd. can be considered to have properly enforced the 

arbitral award? 

(ii) Whether the contention of lawyer of Mr. Jayraj is correct? (3 Marks Nov 21) 

 

Answer 13 

(i) According to section 36 of the Arbitration and Conciliation Act, 1996, where the time for 

making an application to set aside an award has expired, or when such application was made, 

but it was rejected, then the award can be enforced. Enforcement of an  arbitral  award shall 

happen under the  Code  of  Civil Procedure 1908 in the same manner as if it were a decree of 

the court. 

According to section 34 of the Arbitration and Conciliation Act, 1996,  a  challenge  against  

arbitral award can be raised within a time period of three months from when the award is  

received by  party,  with a maximum extension of thirty more days by the court. 

Thus, the time limit for making an application for setting aside the arbitral award is 3 months 

and in the given case, the arbitral award was  received by Mr. Jayraj on  25th  May, 2021. So, 

the time for making an application to set aside the said award was to expire on 25th August, 

2021 and till  that  time, the award could not have been enforced as per section 36 of the Act, 

as aforesaid. 

Thus, Regency Securities (P) Ltd. cannot be  considered to  have properly  enforced the  arbitral 

award as the time limit for filing application under section 34  to set aside the award had not  

expired and it   had enforced the said award on 30th June, 2021. It was having the right to 

enforce the said award only after 25th August, 2021 or, if the court had granted extension of 30 

days then  after 24th  September,  2021. 

(ii) According to section 36 of the Arbitration and Conciliation Act, 1996, there is no automatic 

stay on the enforcement where an application to set aside the arbitral award has been filed in 

the Court  under section 34. A party has to specifically request for a stay, and the court at the 

time of granting stay can impose conditions. 

Thus, the contention of lawyer of Mr. Jayraj that there is automatic stay on  the enforcement 

of  the  award on filing of application under section 34, is not correct. 

Note: The court will order that Regency Securities (P) Ltd. had improperly enforced the arbitral 

award  but after expiry of 3 months, Regency Securities (P) Ltd would have right to enforce the 

award, so in order to have stay on that, a stay application needs to be filed with the main 

application filed under section 34 by Mr. Jayraj as there is no automatic stay. 
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Chapter 18 

The Insolvency and Bankruptcy Code, 2016 

Question 1 

Explain in the light of the Insolvency and Bankruptcy Code, 2016, time limit for completion of the 

Corporate Insolvency Resolution Process? (3 Marks ,Oct-18) 

 

Answer 1 

Section 12 of the Code states that any Corporate Insolvency Resolution Process shall be completed 

within a period of one hundred and eighty days from the date of admission of the application to 

initiate the process. 

However, the National Company Law Tribunal (NCLT) may on an application made by the resolution 

professional, under a resolution passed by the Committee of Creditors, by a vote of 75% of voting 

shares, after consideration provide one extension which shall not extend more than 90 days. 

 

Question 2 

The following particulars relate to Big Rammy (Private) Ltd. which has gone into Corporate Insolvency 

Resolution Plan (CIRP): 

Sr. 

No. 

Particulars Amount in 

Rs. 

1 Amount realized from the sale of liquidation of assets 14,00,000 

2 Secured creditor who has relinquished the security 5,00,000 

3 Unsecured financial creditors 4,00,000 

4 Income-tax payable within a period of 2 years preceding the 

liquidation commencement date 

50,000 

5 Cess payable to state government within a period of one year 

preceding the liquidation commencement date 

20,000 

6 Fees payable to resolution professional 75,000 

7 Expenses incurred by the resolution professional in running the 

business of the Big Rammy (Private) Ltd. on going concern 

25,000 

8 Workmen salary payable for a period of thirty months preceding the 

liquidation commencement date. The workmen salary is equal per 

month 

3,00,000 

9 Equity shareholders 10,00,000 

State the priority order in which the liquidator shall distribute the proceeds under the Insolvency and 

BankruptcyCode2016. (6 Marks , Oct-18) 

Answer 2 

As per section 53 of the Insolvency and Bankruptcy Code, 2016, the proceeds from the sale of 

liquidation assets shall be distributed in the following order of priority: 

Insolvency Resolution Process Cost and Liquidation cost to be paid in full 
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(i) Fees payable to Resolution Professional in full 75,000 

(ii) Expenses incurred by the Resolution professional in running the 

business on going concern 
25,000 

(iii) Workmen salary outstanding for a period of 24 months (proportionate 

to 24 months only). The balance Rs. 60,000 is considered as remaining 

debts and dues and will be settled before preference 

shareholder/equity shareholder. 

2,40,000 

(iv) Secured creditor who has relinquished the security 5,00,000 

(v) Unsecured Financial Creditors 4,00,000 

(vi) Income- tax payable with in the period 2 years 50,000 

(vii) Cess to State Government payable with in a period of one year 20,000 

(vii) Balance amount in workmen salary 60,000 

 Total distribution in the above priority 13,70,000 

 Amount realized from the sale of liquidation of assets 14,00,000 

 Balance available to Equity share holder on pro rata basis 30,000 

 

Question 3 

Discuss the Principles on the basis of which the Insolvency Professional Agency (IPA) is enrolled and 

regulate insolvency professionals as its members in accordance with the I & B Code, 2016. (3 Marks , 

Nov-18) 

 

Answer 3 

The Code provides for establishment of insolvency professionals agencies (IPA) to enroll and regulate 

insolvency professionals as its members in accordance with the Insolvency and Bankruptcy Code 

2016 and read with relevant regulations. 

Principles governing registration of Insolvency Professional Agency 

 To promote the professional development of and regulation of insolvency professionals 

 to promote the services of competent insolvency professionals to cater to the needs of debtors, 

creditors and such other persons as may be specified 

 to promote good professional and ethical conduct amongst insolvency professionals 

 to protect the interests of debtors, creditors and such other persons as may be specified 

 to promote the growth of insolvency professional agencies for the effective resolution of 

insolvency and bankruptcy processes under this Code. 

 

Question 4 

Mr. Ramlal, an Insolvency professional was appointed as a resolution professional for a corporate 

insolvency process initiated against the corporate debtor, Monotech Ltd.  Mr. Ramlal is  a  partner of 

consulting firm M/s supervision and company which is entity recognized under the IBBI. It was 

discovered that M/s supervision and company had a transaction with the Monotech Ltd. amounting 

to 11% of its gross turnover in the last financial year 2017-2018. 
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 Analyze the given situation as per the Insolvency and Bankruptcy Code, 2016, and advise on 

the validity of appointment of Mr. Ramlal as resolution professional against Monotech Ltd. 

 What if, the creditor of the Monotech Ltd. opines that the resolution professional appointed 

is required to be replaced. (6 Marks ,Nov-18) 

 

Answer 4 

As per Regulation 3 of Insolvency and Bankruptcy (Insolvency Resolution Process for Corporate 

Persons) Regulation, 2016, an insolvency professional shall be eligible for appointment as a 

resolution professional for a corporate insolvency process if he and all partners and directors of the 

insolvency professional entity of which he is partner or director are independent of the corporate 

debtor. However such an Insolvency professional who is appointed as an resolution professional shall 

not be an employee or proprietor or a partner of a legal or consulting firm that has or had any 

transaction with the corporate debtor amounting to ten per cent or more of the gross turnover of 

such firm in the last three financial years, subject to compliance of other requirements. 

 In the given instance, Mr. Ramlal, was appointed as Resolution professional for a corporate 

insolvency process initiated against the Monotech Ltd. During the process, it was discovered that 

Mr. Ramlal is a partner of a consultant firm M/s supervision and company, which has made 

transaction of 11% of the gross turnover of the firm in the financial year 2017 -2018 with 

Monotech Ltd. 

 Accordingly, Mr. Ramlal being a partner of the Firm had made a transaction of more than 10% of 

the gross turNover of the firm in the previous financial year 2017-2018. So his appointment as 

resolution professional against Monotech Ltd for initiation of CIRP, is not valid. 

 Replacement of Resolution Professional: As per the Code, if a debtor or a creditor is of the 

opinion that the resolution professional appointed is required to be replaced, he may apply to 

the Adjudicating Authority (AA) for replacement of such professional. Within seven days of 

receipt of the application AA may make reference to the Board for Replacement of Resolution 

Professional. As per Section 27 of the Code, the Committee of Creditors (CoC) may replace the 

insolvency Resolution Professional with another resolution professional by passing a resolution 

for the same to be approved by a vote of seventy five per cent of voting shares of the creditors. 

The Committee of Creditors shall forward the name of the new proposed Insolvency Professional 

to the Adjudicating Authority, and after the confirmation of the proposed insolvency resolution 

professional by the Board he shall be appointed in the same manner as laid down in Section 16 

which deals with the Appointment of IRP. 

 

Question 5 

ABC and Co, the tax consultants of X Limited for which an interim resolution professional  –  Mr A,  has 

been appointed under the Corporate Insolvency  resolution process has refused to  furnish information 

to  Mr A on the grounds of client confidentiality. Are they right? (2 Marks ,Mar-19) 

(a) Yes, they are right 

(b) No, the Code provides powers to the IRP to access all information from various parties 

(c) Partly right, they can do so only after consent of the directors 

(d) Mr A is not right in even asking for this information 
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Answer 5 

The Answer is  (b) 

 

Question 6 

With whom will the Central Government file an application if it is of the opinion that such a scheme is  

not in public interest or in the interest of the creditors? (1 Mark , Mar-19) 

(a) Cannot move an application 

(b) it may file an application before the Tribunal 

(c) it may file an application before the Parliament 

(d) it may be through special leave filed before Supreme Court 

Answer 6 

The Answer is (b) 

 

Question 7 

Any person who is aggrieved by the order of Appellate Tribunal may approach to the Supreme Court 

on any question of law within:- (1 Mark ,Mar-19) 

(a) 30 Days 

(b) 45 Days 

(c) 60 Days 

(d) 90 Days 

Answer 7 

The Answer is (c) 

 

Question 8 

Mr. IP was proposed to be appointed as a resolution professional for the insolvency resolution process 

initiated against BMR Ltd. Mr. R, a relative of director of BMR Ltd. is a partner in the insolvency 

professional entity in which Mr. IP is partner. In the light of the given facts, examine the nature of the 

proposal of the appointment of Mr. IP for the conduct of the CIRP as per the Insolvency and Bankruptcy 

Code, 2016. (6 Marks ,Mar-19) 

Answer 8 

As per Regulation 3 of the Insolvency and Bankruptcy Board  of  India  (Insolvency  Resolution Process 

for Corporate Persons) Regulations, 2016,  an insolvency professional  shall be  eligible to be appointed 

as a resolution professional for a corporate insolvency resolution process of  a  corporate debtor if he, 

and all partners and directors of the insolvency professional  entity  of which he is a partner or 

director, are independent of the corporate debtor. 
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Explanation– A person shall be considered independent of the corporate debtor, if he: 

(a) is eligible to be appointed as an independent director on the board of the corporate  debtor 

under section 149 of the Companies Act, 2013, where the corporate debtor is a company; 

(b) is not a related party of the corporate debtor; or 

(c) is not an employee or proprietor or a partner: 

(i) of a firm of auditors or secretarial auditors in practice or cost auditors of the corporate 

debtor; or 

(ii) of a legal or a consulting firm, that has or had any transaction with the corporate debtor 

amounting to five per cent or more of the gross turnover of such firm, in the last three 

financial years. 

 As per the given facts, Mr. IP was proposed to be appointed as a resolution professional for the 

insolvency resolution process initiated against BMR Ltd. Whereas, Mr. R, a relative of director 

of BMR Ltd. is a partner in the insolvency professional entity in which Mr.  IP is partner. 

 Since Mr. R is a partner in IP Entity in which Mr. IP is also a partner, so Mr. IP is not eligible for 

appointment as Resolution Professional as he is not independent of the corporate debtor. 

 

Question 9 

Mr. Ram, an operational creditor filed an application for corporate insolvency resolution process. He 

does not proposed for appointment of an interim resolution professional in the application. State the 

provisions given by the Code in the given situation.  State the period of IRP holding the said office (3 

Marks , Mar-19) 

 

Answer 9 

Appointment of IRP: As per Section16 of the Code where the application for corporate insolvency 

resolution process is made by an operational creditor and no proposal for an interim resolution 

professional is made in the said application.  The Adjudicating Authority shall make a reference to the 

Board for the recommendation of an insolvency professional who may act as an interim resolution 

professional. 

 The Board shall recommend the name of an insolvency professional to the Adjudicating 

Authority against whom no disciplinary proceedings are pending, within ten days of the  

receipt of a reference from the Adjudicating Authority. 

 Period of appointment of IRP: The term of the interim resolution professional shall continue 

till the date of appointment of the resolution professional under section 22 of the Insolvency 

and Bankruptcy Code. 

Question 10 

NCLT shall appoint an interim resolution professional within how many days from the insolvency 

Commencement date: (1 Mark ,Nov-19) 

(a) 7 days 

(b) 10 days 

(c) 14 days 
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(d) 30 days 

 

Answer 10 

The Answer is (c) 

 

Question 11 

Save as otherwise provided  in Insolvency and Bankruptcy Code, 2016, all the decisions of the 

committee of the creditors shall be taken by a vote of not less than---------------- of voting share 

of the  financial creditors.  (1 Mark ,Nov-19) 

(a)   51% 

(b)   66% 

(c)   75% 

(d)   90% 

 

Answer 11 

The Answer is (a) 

 

Question 12 

In case of a contravention of the resolution plan, an application for liquidation can be made by 

 (1 Mark , Nov-19) 

 

(a) Only the original applicant 

(b) Only by the corporate debtor 

(c) By any person other than the corporate debtor whose rights have been prejudicially affected 

(d) By the financial creditors only 

 

Answer 12 

The Answer is (c) 

 

Question 13 

X Ltd. was intending to initiate voluntarily liquidation proceedings.  A declaration was made on 

affidavit of the some of the directors of the X Ltd. verifying full inquiry of the affairs of the company. 

They declared that the company will be able to pay its debts in full from the proceeds of assets to be 

sold in the voluntary liquidation. 

 Analyse the given situation and comment whether X Ltd can initiate voluntary liquidation 

proceeding in compliance with the conditions given in the Insolvency and Bankruptcy Code, 2016. 
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What are the required documents to be accompanied with the declaration? 

 Also, state the consequences, where if the articles fixed the period of duration for which company 

may be continued and that period expires. ( 6 Marks , Nov-19) 

 

Answer 13 

Section 59 of the Insolvency & Bankruptcy Code, 2016 empowers a corporate person intending to 

liquidate itself voluntarily if it has not committed any default, to initiate voluntary liquidation 

proceedings under the provisions of this Code. 

 Any corporate person registered as a company shall meet the following conditions to initiate a 

voluntary liquidation process:- 

(a) A declaration from majority of the directors of the company verified by an affidavit stating 

i. That they have made a full inquiry into the affairs of the company and have formed an 

opinion that either the company has no debts or that it will be able to pay its debts in full 

from the proceeds of assets to be sold in the voluntary liquidation; and 

ii. That the company is not being liquidated to defraud any person. 

(b) The declaration shall be accompanied with the following documents, namely: 

i. Audited financial statements and a record of business operations of the company for 

the previous two years or for the period since its incorporation, whichever is later; 

ii. A report of the valuation of the assets of the company, if any, prepared by a registered 

valuer. 

(c) After making the declaration the corporate debtor shall within four weeks- 

i. Pass a special resolution at a general meeting stating that the company should be 

liquidated voluntarily and insolvency professional to act as the liquidator may be 

appointed. 

ii. Pass a resolution at a general meeting stating that the company be liquidated 

voluntarily as a result of expiry of the period of its duration (fixed by its articles or on 

the  occurrence of any event in respect of which the articles provide  that the  company 

shall  be dissolved, if any) and appointing an insolvency professional to act as the 

liquidator. 

 Here, in the given situations, according to the above provisions, a declaration made with an 

affidavit of the some of the directors of the  X Ltd. verifying  that company have made full inquiry 

of the affairs of the company, is not in compliance, as the majority was the requirement for 

initiation of the voluntary liquidation proceedings. And the further declaration that the company is 

not being liquidated to  defraud  any person  is not  given  in the  affidavit.  The documents to be 

accompanied with declaration shall be as per the point (b) given above in the  stated provision 

Where if the articles fixed the period of duration of continuation  of the  Company and  that period 

expires, X Ltd. after making declaration, shall within 4 weeks pass a resolution at a general 

meeting stating that the company be liquidated voluntarily as a result of expiry of the period of its 

duration as  fixed by its  articles and appointing an insolvency professional  to  act  as the liquidator 
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Question 14 

Wisdom Ltd. commits a default against the debt taken from the financial creditor, Mr. F. He initiated 

the corporate insolvency resolution process against the Wisdom Ltd.  as the company defaulted in the 

payment of financial debt of Rs. 2 lakh. In the mean time, Mr. X, another financial creditor, thereof 

files an application for initiating corporate insolvency resolution process with the Adjudicating  

Authority.  Examine with reference  to  the validity  as  to the filing of an application by Mr. X for  

initiation  of  corporate  insolvency  resolution process? (3 Marks ,Nov-19) 

 

Answer 14 

In the given problem, on commission of default by the Wisdom Ltd.  against Mr. F, entitled him to file 

an application for initiating corporate insolvency resolution process before adjudicating authority. 

Further, Mr. X another financial creditor also moved an application for initiation of insolvency 

resolution process against the Wisdom Ltd. 

 According to the section 6 of the Code, where any corporate debtor commits a default, a financial 

creditor, Operational creditor or the Corporate debtor itself may initiate insolvency resolution 

process against such corporate debtor. 

 As per the facts given in the question default has been committed only against Mr. F and not 

against Mr. X. So Mr. F is prima facie entitled to file an application for initiation of the CIRP. 

 Further, section 7 of the Code specifies financial creditor either by itself jointly with other financial 

creditor may file an application only when default has occurred. Since in the given case, default 

has occurred only against Mr. F and so further no application for initiation of CIRP can be initiated 

by Mr. X, however he being a creditor, is  entitled  under the  Code to raise his claim in this case 

against the Wisdom Ltd. in compliance with the Insolvency and Bankruptcy Code,2016. 

 

Question 15 

If committee of creditors of corporate debtors was constituted on 17.3.2020 under the Insolvency and 

Bankruptcy Code. Identify the time limit, within which the first meeting of committee of creditors 

should be held. 

(a) Latest by 20.3.2020 

(b) Latest by 22.3.2020 

(c) Latest by 24.3.2020 

(d) Latest by 31.3.2020 (1 Mark , May-20) 

Answer 15 

The Answer is Option (d) 

 

Question 16 

Mr. Mediator was proposed to be appointed as a resolution professional for the corporate insolvency 

resolution process initiated against BMR Ltd. Mr. R, a relative of director of BMR Ltd. Is a partner in the 

insolvency professional entity in which Mr. Mediator is partner. In the light of the given facts, examine 
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the nature of the proposal of the appointment of Mr. Mediator for the conduct of the CIRP as per the 

Insolvency and Bankruptcy Code, 2016. (6 Marks , May-20) 

Answer 16 

As per Regulation 3 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for 

Corporate Persons) Regulations, 2016, an insolvency professional shall be eligible to be appointed as a 

resolution professional for a corporate insolvency resolution process of a corporate debtor if he, and 

all partners and directors of the insolvency professional entity of which he is a partner or director, are 

independent of the corporate debtor. 

Explanation– A person shall be considered independent of the corporate debtor, if he: 

(a) Is eligible to be appointed as an independent director on the board of the corporate debtor under 

section 149 of the Companies Act, 2013, where the corporate debtor is a company; 

(b) is not a related party of the corporate debtor; or 

(c) is not an employee or proprietor or a partner: 

 of a firm of auditors or secretarial auditors in practice or cost auditors of the corporate debtor 

in the last three financial years. 

 Of a legal or a consulting firm, that has or had any transaction with the corporate debtor 

amounting to five percent or more of the gross turnover of such firm, in the last three financial 

years. 

 As per the given facts, Mr. Mediator was proposed to be appointed as a resolution professional 

for the insolvency resolution process initiated against BMR Ltd. Whereas, Mr. R, a relative of 

director of BMR Ltd. is a partner in the insolvency professional entity in which Mr. Mediator is 

partner. 

 Since, Mr. R is the partner in insolvency professional entity in which Mr. Mediator is a partner, 

so, Mr. Mediator is not eligible for appointment as Resolution Professional as he is not 

independent of the corporate debtor, being a relative of director of BMR Ltd. (Corporate 

debtor). 

 

Question 17 

Mr. Ram, an operational creditor filed an application for corporate insolvency resolution process. He 

does not propose for appointment of an interim resolution professional in the application. State the 

provisions given by the Code in the given situation. State the term of such appointed IRP (3 Marks , 

May-20) 

Answer 17 

Appointment of IRP: As per Section 16 of the Code where the application for corporate insolvency 

resolution process is made by an operational creditor and no proposal for an interim resolution 

professional is made in the said application. The Adjudicating Authority shall make a reference to the 

Board for there commendation of an insolvency professional who may act as an interim resolution 

professional. 

 The Board shall recommend the name of an insolvency professional to the Adjudicating 

Authority against whom no disciplinary proceedings are pending, within ten days of the receipt 

of a reference from the Adjudicating Authority. 

 Period of appointment of IRP: The term of the interim resolution professional shall continue from 
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his appointment till the date of appointment of the resolution professional by CoC in first 

meeting of CoC under section 22 of the Insolvency & Bankruptcy Code. 

 

Question 18 

Under what circumstances the meeting of the creditors may be dispensed by the NCLT? (1 Mark ,Oct-

20) 

(a) If 70% of the creditors in value agree and confirm to the scheme by way of affidavit 

(b) If 80% of the creditors in value agree and confirm to the scheme by way of affidavit 

(c) If 90% of the creditors in value agree and confirm to the scheme by way of affidavit 

(d) None of the above 

Answer 18 

The Answer is (c) 

 

Question 19 

What is the mandatory period for completion of Corporate Insolvency Resolution Process (CIRP) 

against a corporate debtor: (1 Mark ,Oct-20) 

(a) 180 days which includes the time taken in legal proceedings in relation to such resolution 

process of the corporate debtor. 

(b) 270 days which includes the time taken in legal proceedings in relation to such resolution 

process of the corporate debtor. 

(c) 330 days which includes the time taken in legal proceedings in relation to such resolution 

process of the corporate debtor. 

(d) 365 days which includes the time taken in legal proceedings in relation to such resolution 

process of the corporate debtor. 

Answer 19 

The Answer is (c) 

 

Question 20 

Shivdeep submitted his claim as an operational creditor to the liquidator of Chiranjeevi Food 

Products Limited, a company under liquidation. If Shivdeep wants to vary his claim, state the time 

period within which he can do so after its submission. (1 Mark 

Oct-20) 

(a) Five days 

(b) Ten days 

(c) Fourteen days 

(d) Fifteen Days 
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Answer 20 

The Answer is (c) 

 

Question 21 

The following particulars relate to Star House (P) Limited which has gone into Corporate Insolvency 

Resolution Process (CIRP): On the basis of the information, lay down the priority  order  in  which  the 

liquidator shall distribute the proceeds under the Insolvency & Bankruptcy Code, 2016. ( 6 Marks 

,Oct-20) 

 

S. No. Particulars Amount in (Rs.) 

1. Amount realized from the sale of liquidation of Assets 7,00,000 

2. Secured Creditors who has relinquished the security 2,50,000 

3. Unsecured Financial Creditors. 2,00,000 

4. Income Tax Payable within a period of two years preceding the 

liquidation commencement date. 

25,000 

5. Cess Payable to State Government within a period of one year 

preceding the liquidation commencement date. 

10,000 

6. Fees payable to resolution professional. 37,500 

7. Expenses incurred by the resolution professional in running the 

business of M/s. Star House (P) Limited on 

Going concern. 

17,500 

8. Workmen salary payable for a period of thirty months 

Preceding the liquidation commencement date. The workmen 

salary is equal per month. 

1,50,000 

9. Equity Shareholders. 5,00,000 

Answer 21 

The priority order in which the liquidator shall distribute the proceeds will be as under: 

 

Particulars Amount (inRs.) 

Amount realised from the sale of liquidation of assets  7,00,000 

Less: (i) Fees payable to resolution professional 

(ii) Expenses incurred by the resolution professional in running 

the business of Star House (P) Ltd. As going concern 

37,500  

17,500 (55,000) 

Balance available  6,45,000 

Less: (i) Secured creditors who has relinquished the security 

(ii) Workmen salary payable for a period of 24 months 

preceding the liquidation commencement 

date[1,50,000*(24/30)] 

2,50,000  

1,20,000 (3,70,000) 

Balance available  

2,00,000 

2,75,000 

Less: Unsecured Financial Creditor (2,00,000) 
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Balance available  75,000 

Less: (i) Income tax payable 25,000  

(ii) Cess payable to State Government 10,000 (35,000) 

Balance available  40,000 

Less: Balance Workmen salary payable (apart for a period of 24 

months preceding the liquidation commencement date) [1,50,000 

–1,20,000] 

30,000 (30,000) 

Balance Available for equity shareholders  10,000 

 

Question 22 

Explain the time limit for completion of the Corporate Insolvency Resolution Process? (3 Marks ,Oct-20) 

Answer 22 

Section 12 of the Insolvency and Bankruptcy Code states that any Corporate & Insolvency Resolution 

Process shall be completed within a period of one hundred and eighty days from the date of 

admission of the application to initiate the process. 

 However, the National Company Law Tribunal (NCLT) may on an application made by the 

resolution professional, under a  resolution passed by  the Committee of Creditors, by  a vote 

of 66% of voting shares, after consideration provide one extension which shall not extend 

more than 90days. 

 Second proviso to Section 12 (3) states that the corporate insolvency resolution process (CIRP) 

shall compulsorily be completed within 330 days from the insolvency commencement date 

including any extension of the time period of corporate insolvency resolution process granted 

under Section 12 and also the time taken in legal proceedings in relation to such resolution 

process of the corporate debtor. 

Question 23 

Mr. Romil was appointed as an IRP during the Corporate Insolvency Resolution Process on 3 rd of 

March, 2019. He can make a Public announcement- (1 Mark , March-21) 

(a) latest by 6th March 2019 

(b) latest by 7th March 2019 

(c) latest by 10th March 2019 

(d) latest by 14th March 2019 

Answer 23 

The Answer is (a) 

Question 24 

Shivdeep submitted his claim as an operational creditor to the liquidator of Chiranjeevi Food 

Products Limited, a company under liquidation. If Shivdeep wants to alter his claim, state the time 

period within which he can do so after its submission. (1 Mark ,March-21) 
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(a) Five days 

(b) Ten days 

(c) Fourteen days 

(d) Fifteen days 

 

Answer 24 

  The Answer is (c) 

 

Question 25 

Ruby Petals Limited, a small company, files an application with the NCLT stating that the fast track 

corporate insolvency resolution process against it cannot be completed within the prescribed period 

of 90 days. On being satisfied, NCLT orders to extend the period of such process by 30 days. 

However, Ruby Petals Limited again initiates an application for further extension of time period of 

insolvency process by another 10days. Which of the following option is applicable to such a situation: 

(1 Mark , March-21) 

(a) NCLT can extend the period by another 10 days because total extension does not exceed 45 days. 

(b) NCLT is empowered to grant another extension of 10 days if Ruby Petals deposits Rs. 50,000 as 

penalty. 

(c) NCLT is empowered to grant another extension of 10 days if Ruby Petals deposits Rs. 100,000 as 

penalty. 

(d) NCLT cannot extend the period by another 10 days because such extension shall not be granted 

more than once.  

Answer 25 

The Answer is (d) 

 

Question 26 

Defaulter Limited, an unlisted company registered in India with total assets amounting to Rs.  3  crore 

and turnover of Rs. 50 lakh as per financial statement immediately preceding the financial year was 

facing financial crisis. The financial creditors of the firm wanted to file a petition for initiating the 

insolvency resolution process with the Adjudicating Authority. The financial creditors want an early 

recovery of their dues. In view of the above position, state whether insolvency process can be 

initiated under fast track process under the IBC and maximum period for the completion of process? 

(6 Marks , March-21) 

Answer 26 

Vide Notification no. SO 1911(E) dated 14-6-2017, read with section 55(2) of the Insolvency and 

Bankruptcy Code, the Central Government prescribed the following class of corporate debtors on 

whom the provisions pertaining to the fast track corporate insolvency resolution process are 

applicable- 
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(a) Small company under section 2(85) of the Companies Act 

(b) A start-up (other than partnership firm) 

(c) An unlisted company with total assets not exceeding Rupees one crore as per financial 

statement of immediately preceding the financial year. 

 As per section 56 of the Code, the fast track corporate insolvency resolution process shall be 

completed within a period of 90 days from the insolvency commencement date. The 

Adjudicating Authority may on receipt of an application extend the duration of such process by 

45 days. 

 Provided that any extension of fast track corporate insolvency resolution process under this 

section shall not be granted more than once. 

 In the above question, the fast track insolvency resolution process is not applicable on the 

Defaulter Ltd. because the total assets exceed rupees one crore, so the financial creditors of 

the company cannot file an application under the fast track insolvency. TurNover of the 

company has no relevance in deciding whether fast track corporate insolvency resolution is 

applicable on the company or not. 

 Therefore, an application for fast track insolvency resolution cannot be made. The insolvency 

resolution process shall be completed within 180 days from the insolvency commencement 

date and extendable by maximum 90days. 

Question 27 

Ever Lasting Ltd. went into liquidation.  XYZ Bank Ltd. the secured creditor, decided to   realize its 

security interest by informing liquidator of such security interest and identify assets subject to which 

such security interest has to be realized. Liquidator denied the XYZ Bank Ltd. to enforce its security 

interest as said secured creditor is not a part of Committee of creditors. Throw a light on the stated 

situation and examine on the validity of the stand taken by the Liquidator. (3 Marks , March-21) 

Answer 27 

As per Provisions laid down in section 52 of the Insolvency and Bankruptcy Code, 2016, an option is 

given to secured creditor to realize its security interest by informing liquidator in respect of such 

security interest and identify assets subject to which such security interest has to be realized. 

Therefore, it is not mandatory under Code proceedings for financial creditor to be a part of CoC 

(Committee of Creditors) to enforce its security interest. Hence, application filed by Financial creditor 

was to be accepted. 

Therefore, the stand taken by the liquidator on his denial to the XYZ Bank Ltd. to enforce its security 

interest on the account that secured creditor is not a part of Committee of creditors, is not valid. 

 

Question 28 

A meeting of committee of creditors shall quorate if members of the Co representing are present 

either in person or by video/audio means: 

(a) at least thirty-three percent of the voting rights 

(b) at least Fifty-one percent of the voting rights 

(c) at least sixty-six percent of the voting rights 

(d) at least ninety percent of the voting rights (1 Mark March 21)  
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Answer 28 

The Answer is (a) 

Question 29 

OLAF Limited (Corporate Debtor) borrowed a loan of Rs. 250 crore for expansion of his business 

under the consortium arrangement in the proportion of 50%, 30% and 20% from A, B & C Banks 

respectively. The corporate insolvency resolution process has begun by order of the Tribunal on an 

application made by the Financial Creditor. The Interim Insolvency Resolution Professional, 

constituted a Committee of Creditors (CoC) which noted that total financial debt owed by the 

Corporate Debtor is Rs. 500 crore in aggregate. Examine who shall be the member of CoC and what 

shall be their voting share in the CoC as per the provisions of the Insolvency and Bankruptcy Code, 

2016. (6 Marks March 21) 

Answer 29 

In case of Joint Financial Creditors: 

As per the provisions of the Insolvency and Bankruptcy Code, 2016, where the corporate debtor 

owes financial debts to two or more financial creditors as part of a consortium or agreement, each 

such financial creditor shall be part of the Committee of Creditors (CoC) and their voting share shall 

be determined on the basis of the financial debts owed to them. Voting share shall be based on the 

proportion of financial debt owed to such financial creditor in relation to th e financial debt owed 

by the Corporate debtor. [Section 5(28)]. 

On the basis of above provision, A, B and C shall be the members of CoC and their voting share in 

the CoC shall be in proportion of their debt (i.e. in proportion of 50%, 30% and 20% respectively) to 

the total debt of the Corporate Debtor (loan amount of Rs. 250 crore under consortium 

arrangement). 

Voting Share in the CoC 

The Interim Insolvency Resolution Professional (IIRP) noted total financial debt (Rs. 500 cr) owed by 

the OLAF Ltd. Therefore, the voting share of A, B & C in the given case shall be as under: 

A = (50% X Rs.250 Crore) / Rs.500 Crore = 25% B = (30% X Rs.250 Crore) / Rs. 500 Crore = 15% C = 

(20% X Rs.250 Crore) / Rs. 500 Crore = 10% 

 

Question 30 

Discuss on the statement “Resolution applicant ineligible if connected person is ineligible”.  (3 Marks 

March 21) 

Answer 30 

As per explanation to section 29A of the Insolvency and Bankruptcy Code, "Connected person" 

means— 

(i) any person who is the promoter or in the management or control of the resolution applicant; 

or 

(ii) any person who shall be the promoter or in management or control of the business of the 

corporate debtor during the implementation of the resolution plan; or 

(iii) the holding company, subsidiary company, associate company or related party of a person 
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referred to in clauses (i) and (ii). 

Thus, if resolution applicant associated with any 'connected person' who is ineligible under section 

29A of Insolvency & Bankruptcy Code, will be ineligible as 'resolution applicant' and hence cannot 

submit a resolution plan. 

 

Question 31 

State the manner of initiation of corporate insolvency resolution process by financial creditor 

under the Insolvency and Bankruptcy Code, 2016. (3 Marks March ‘18) 

Answer 31 

Initiation of corporate insolvency resolution process by financial creditor [Section 7 of the Insolvency 

and Bankruptcy Code, 2016] 

As per the Code, financial creditor either by itself or jointly with other financial creditors or any other 

person on behalf of the financial creditor, as may be notified by the Central Government (as per 

amendment) may file an application against a corporate debtor before the Adjudicating Authority 

(Tribunal) when a default has occurred. 

The financial creditor shall, along with the application furnish the relevant information as to the 

record of default, name of resolution professional and other required information. 

The Adjudicating Authority shall, within fourteen days of the receipt of the application, ascertain the 

existence of a default from the records of an information utility or on the basis of other evidence 

furnished by the financial creditor. Adjudicating Authority if, satisfied that a default has occurred and 

complying with other requirements of the section, it may, by order, admit such application; or if, 

default has not occurred, it may, by order, reject such application. 

The corporate insolvency resolution process shall commence from the date of admission of the 

application. The Adjudicating Authority shall communicate the order to the financial creditor within 

seven days of admission or rejection of such application and to the corporate debtor.  

 

Question 32 

X Ltd. was intending to initiate voluntarily liquidation proceedings. A declaration was made on 

affidavit of the some of the directors of the X Ltd. verifying full inquiry of the affairs of the company. 

They gave the opinion that the company will be able to pay its debts in full from the proceeds of 

assets to be sold in the voluntary liquidation. 

Analyzing the given situation, comment whether X Ltd can initiate voluntary liquidation proceeding in 

compliance with the conditions given in the Insolvency and Bankruptcy Code, 2016. What are the 

required documents to be accompanied with the declaration? 

Also, state the consequences, where if the articles fixed the period of duration for which company 

may be carried and that period expires. (6 Marks March ‘18) 

 

Answer 32 

Section 59 of the Insolvency & Bankruptcy Code, 2016 empowers a corporate person intending to 

liquidate itself voluntarily if it has not committed any default to initiate voluntary liquidation 

proceedings under the provisions of this Code. 
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Any corporate person registered as a company shall meet the following conditions to initiate a 

voluntary liquidation process: - 

(a) A declaration from majority of the directors of the company verified by an affidavit stating 

i. That they have made a full inquiry into the affairs of the company and have formed an 

opinion that either the company has no debts or that it will be able to pay its debts in full 

from the proceeds of assets to be sold in the voluntary liquidation; and 

ii. That the company is not being liquidated to defraud any person. The declaration shall be 

accompanied with the following documents, namely: 

iii. Audited financial statements and a record of business operations of the company for the 

previous two years or for the period since its incorporation, whichever is later; 

iv. A report of the valuation of the assets of the company, if any, prepared by a registered 

valuer. 

(b) After making the declaration the corporate debtor shall within four weeks - 

i. Pass a special resolution at a general meeting stating that the company should be 

liquidated voluntarily and insolvency professional to act as the liquidator may be 

appointed. 

ii. Pass a resolution at a general meeting stating that the company be liquidated voluntarily 

as a result of expiry of the period of its duration (fixed by its articles or on the occurrence 

of any event in respect of which the articles provide that the company shall be dissolved, 

if any) and appointing an insolvency professional to act as the liquidator.  

In the given situations, according to the above provisions, a declaration was made on 

affidavit of the some of the directors of the X Ltd. verifying full inquiry of the affairs of the 

company, is not in compliance as the majority was the requirement for initiation of the 

voluntary liquidation proceedings. And the further declaration that the company is not 

being liquidated to defraud any person is not given in the affidavit. The documents to be 

accompanied with declaration shall be as per the point (b) given above. 

Where if the articles fixed the period of duration of continuation and that period 

expires, X Ltd. after making declaration, shall within 4 weeks pass a resolution at a 

general meeting stating that the company be liquidated voluntarily as a result of expiry 

of the period of its duration as fixed by its articles and appointing an insolvency 

professional to act as the liquidator. 

Question 33 

In case of a contravention of the resolution plan, an application for liquidation can be made by 

(a) Only the original applicant 

(b) Only by the corporate debtor 

(c) By any person other than the corporate debtor whose rights have been prejudicially affected 

(d) By the financial creditors only 

Answer 33 

The Answer is (c) 

 



 

Chapter 18 The Insolvency and Bankruptcy Code, 2016- 

 

18.18 

 

Question 34 

For initiation of Voluntary liquidation, a declaration of solvency ( no debts or assets are sufficient 

to discharge liabilities ) should be given by 

(a) Two directors 

(b) Two directors and 80% shareholders 

(c) Two directors and 80% shareholders and statutory auditors 

(d) Majority of the directors 

 

Answer 34 

The Answer is (d) 

 

Question 35 

Rose Garden Ltd. was incurring continuous losses and  its  financial position  went  bad  to  worse. 

Black Stone (Private) Ltd., a trade creditor, issued notice under Section 271 of the Companies Act, 2013 

for winding up of Rose Garden Ltd. on the ground that it was unable to pay its debts.  After  some time, 

Black Stone (Private) Ltd. being an operational creditor filed a petition before the Adjudicating 

Authority to initiate insolvency process under the Insolvency and  Bankruptcy  Code, 2016. Demand 

Notice and copy of invoice were not served to  Rose Garden.  Ltd.  since a  notice  was earlier issued for 

winding up. All other formalities were complied with.  The  Adjudicating Authority initiated Insolvency 

Resolution Process by admitting the application and appointed Resolution Professional. After 

complying required formalities, the  Adjudicating  Authority  issued orders for moratorium and other 

relief within the stipulated time. Being aggrieved by the order of Adjudicating Authority, Rose Garden 

Ltd. (Corporate  debtor) filed  an appeal before  NCLAT  under the Insolvency and Bankruptcy Code, 

2016. Determine will the Company succeed in its appeal? (6 Marks April 19) 

Answer 35 

As per Section 8 of the Insolvency and Bankruptcy Code, 2016, once a default has occurred, the 

operational creditor has to deliver a demand notice or a  copy of  invoice  demanding payment  of 

debt in default to the corporate debtor. 

Since in the given case, demand notice and copy of invoice was not served to  the  Rose  Garden Ltd., 

so the requirement for the initiation of the corporate insolvency resolution  process  by operational 

creditor under section 9 of the Code, was not in compliance. So, the admission of application in line 

with the compliance of other required formality as to issue of order of moratorium and other relief, 

given by the NCLT was against the law. 

As Rose Garden Ltd. (Corporate debtor) was  aggrieved  by the Order of the Adjudicating  Authority  on 

the non-compliance of requirement of Section 8, Rose Garden Ltd.  will succeed in its  appeal  filed 

before the National Company Law Appellate Tribunal. 

Further, as IBC is a special law, having an overriding effect on the Companies Act, 2013, therefore 

serving of notice for winding up as per the Companies Act, will not be considered as a sufficient 

compliance of the requirement for prevailing of section 8 of the Insolvency and Bankruptcy Code. 
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Question 36 

Discuss the process of appointment of resolution professional by the Committee of creditors under 

the IBC, 2016. (3 Marks April 19) 

 

Answer 36 

Appointment of resolution professional by CoC 

The Committee of Creditors (CoC), may, in the first meeting, by a majority vote  of not less  than sixty 

six per cent of the voting share of the financial creditors, either  resolve  to  appoint  the interim 

resolution professional as a resolution professional or to replace the  interim resolution professional 

by another resolution professional (section 22(2) of Insolvency Code, 2016). 

If they decide to continue interim resolution professional, subject to a written consent from the 

interim resolution professional in the specified form they will inform its decision to the interim 

resolution professional, the corporate debtor and the Adjudicating Authority   (section 22(3)(a)   of 

Insolvency Code, 2016). 

However, if they decide to replace the interim resolution professional, the CoC shall file application 

before the Adjudicating Authority for  the  appointment  of  Resolution Professional, along with a 

written consent from the proposed resolution professional in the specified form (section 22(3)(b) of 

Insolvency Code, 2016). 

The Adjudicating Authority (NCLT) shall inform name of proposed new Resolution Professional to IBBI. 

The resolution professional can be appointed only with approval of Board (IBBI). Till then, the interim 

resolution professional will continue. 

 

Question 37 

The Adjudicating Authority may allow the withdrawal of application admitted under section 7 

or section   9 or section 10, on an application made: 

(a) By the Interim Resolution Professional 

(b) By the applicant with the approval of sixty-six per cent voting share of the committee of 

creditors. 

(c) By the applicant with the approval of seventy-five per cent voting share of the committee 

of creditors. 

(d) By the applicant with the approval of ninety per cent voting share of the committee of 

creditors. (1 Mark Oct 21) 

Answer 37 

(d) 

Question 38 

The Arbitral award against Mr. X was rendered on 1st January 2021. Mr. X, the party wants to 

challenge the award. It can be challenged latest by : 

(a) 31st March 2021 

(b) 30th April 2021 

(c) 30th  June 2021 
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(d) Arbitral award is final and cannot be  further challenged (1 Mark Oct 21) 

Answer 38 

(a) 

Question 39 

The resolution plan of Ankush Ltd. was approved by the Adjudicating Authority under the 

provisions of the Insolvency and Bankruptcy Code, 2016. As a result of the implementation of 

the resolution plan, there was change in the entire management of Ankush Ltd. and its control 

has been handed over to persons who have not been its related parties and against whom no 

legal proceedings are going on under any statue. 

Ankush Ltd. was liable for an offence committed under the provisions of the Prevention of 

Money Laundering Act, 2002, prior to the commencement of corporate insolvency resolution 

process, due to which one of its properties was liable to be attached by the Enforcement 

Director (ED) under the said Act. Such property has been covered under the resolution plan 

approved by the Adjudicating Authority. 

Also, one another property of Ankush Ltd. was liable to be seized under the provisions of the  

Foreign Contribution Regulation Act, 2010, prior to the commencement of corporate 

insolvency resolution process. However, such property was acquired by Lavan Ltd. through the 

corporate insolvency resolution process, covered in the resolution plan. 

In the context of aforesaid case-scenario, enumerate whether any actions can be taken against 

the two aforesaid properties of Ankush Ltd., one of which has been acquired by Lavan Ltd.? (6 

Marks Oct 21) 

 

Answer 39 

As per the Section 32A(2) of the Insolvency and Bankruptcy Code, 2016, no action shall be 

taken against the property of the corporate debtor in relation to an of fence committed prior 

to the commencement of the corporate insolvency resolution process of the corporate debtor, 

where such property is covered under a resolution plan approved by the Adjudicating 

Authority under section 31, which results in the change in control of the corporate debtor to a 

person, or sale of liquidation assets under the provisions of Chapter III of Part II of this Code 

to a person, who was not – 

(i) a promoter or in the management or control of the corporate debtor or a related 

party o f such a person; or 

(ii) a person with regard to whom the relevant investigating authority has, on the basis 

of material in its possession, reason to believe that he had abetted or conspired for 

the commission of  the offence, and has submitted or filed a report or a complaint to 

the relevant statutory authority or Court. 

Explanation:- For the purposes of this sub-section, it is hereby clarified that- 

(a) an action against the property of the corporate debtor in relation to an offence shall 

include  the attachment, seizure, retention or confiscation of such property under 

such law as may be applicable to the corporate debtor; 

(b) nothing in this sub-section shall be construed to bar an action against the property of 

any person, other than the corporate debtor or a person who has acquired such 

property through corporate insolvency resolution process or liquidation process 
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under this Code and fulfils the requirements specified in this section, against whom 

such an action may be taken under such law as may be applicable. 

Here, it is given that, as a result of the resolution plan, there was change in the entire 

management of Ankush Ltd. and its control has been handed over to persons who have not 

been its related parties and against whom no legal proceedings are going on under any 

statue. 

Also, both the properties had been covered under the resolution plan approved by the 

Adjudicating Authority. 

It appears from the given facts that conditions as demonstrated in section 32A(2) has been 

satisfied by Ankush Ltd. and thus, no action can be taken against the property of Ankush 

Ltd. which was liable to be attached by the Enforcement Director (ED), prior to the 

commencement of the corporate insolvency resolution process, for an offence committed 

under the provisions of the Prevention of Money Laundering Act, 2002, by it. 

However, the said immunity has been not provided to such a property which has been 

acquired by  a person through corporate insolvency resolution process. So, the property 

which has been acquired by Lavan Ltd. can be seized under the provisions of the Foreign 

Contribution Regulation Act, 2010, as there is no bar in doing so, under the provisions of 

the Insol vency and Bankruptcy Code, 2016. 

 

Question 40 

Financial creditor initiated CIRP which was admitted by the NCTL. Interim Resolution 

Professional was appointed. The Interim Resolution Professional (IRP) after collation of all the 

claims, constituted the Committee of Creditors (CoC) and meeting of the CoC was called on. The 

expression of interest was called on from the prospective resolution applicants. 

One Resolution Applicant named ABC Ltd, expressed its interest in owning the company. The IRP 

observed that ABC Ltd. is in the array of defaulters as announced by the RBI. 

Meanwhile the CoC thought to replace the IRP, since the present IRP was not able to invite 

sufficient number of prospective resolution applicants. 

Based on the above facts, whether CoC can replace the existing IRP with another Resolution  

Professional (RP)? Also state the manner of replacement of IRP with another RP. (3 Marks Oct 

21) 
 

Answer 40 

Section 22 of the IBC, 2016 deals with the matter relating to the appointment of resolution 

professional. It provides that the committee of creditors, may, in the first meeting, by a 

majority vote of not less than sixty-six per cent. of the voting share of the financial creditors, 

either resolve to appoint the interim resolution professional as a resolution professional or to 

replace the interim resolution professional by another resolution professional. 

Further, where the committee of creditors resolves to replace the interim resolution professional, 

it shall file an application before the Adjudicating Authority. 

Adjudicating Authority shall forward the name of the resolution professional proposed to the 

Board for its confirmation and shall make such appointment after confirmation by the Board. 

Where the Board does not confirm the name of the proposed resolution professional within ten  

days of the receipt of the name of the proposed resolution professional, the Adjudicating 
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Authority shall, by order, direct the interim resolution professional to continue to function as 

the resolution professional until such time as the Board confirms the appointment of the 

proposed resolution professional. 

Thus the CoC can by majority of vote of 66% of the voting shares of financial creditors can replace 

the existing IRP to another RP in the above stated manner. 

 

Question 41 

The IRP appointed for M Ltd. is seeking your views on the constitution of the Committee of 

creditors of  M Ltd. M Ltd. does not have any financial debt other than loan obtained from Mr. 

A, son of Mr. B, the managing director of M Ltd. Considering the above, identify the 

appropriate constitution of  the committee of creditors out of the following: 

(a) Mr. A, 18 largest operational creditors, 1 representative of all workmen 

(b) 18 largest operational creditors, 1 representative of workmen and 1 representative of 

employees. 

(c) Only Mr. A since he is the only financial creditor 

(d) 18 largest operational creditors, 1 representative of workmen and 1 representative of 

employees and the resolution professional.  (1 Mark Nov 21) 

 

Answer 41 

(b) 

Question 42 

The Adjudicating authority under the Insolvency and Bankruptcy Code, 2016, had received an 

application on 10th August from the Committee of Creditors of Bhisma Ltd. which proposed 

name of a resolution professional, Mr. Dev, to be appointed as a replacement of resolution  

professional,  Mr. Kunal. 

A written consent from Mr. Dev was obtained for his appointment in form AA of the Schedule 

and then  the CoC of Bhisma Ltd. had made such decision of replacing Mr. Kunal by a vote of 

70% of the voting shares. Actually, Mr. Kunal had sanctioned for a transaction of Bhisma Ltd. 

with its associate company without seeking required approval from the CoC, due to which 

reason, the CoC of Bhisma Ltd. was aggrieved as Mr. Kunal had exceeded his scope of 

authority and accordingly, such a decision of replacing him was taken. 

In the context of aforesaid case-scenario, please answer to the following questions:- 

(i) Whether the application of the Committee of Creditors of Bhisma Ltd. can be maintained 

by the Adjudicating authority and when Mr. Dev would be considered to be appointed as 

the new resolution professional of Bhisma Ltd.? 

(ii) Whether Mr. Kunal can be said to have exceeded his scope of authority? (6 Marks Nov 21) 

 

Answer 42 

(i) As per Section 27 of the Insolvency and Bankruptcy Code, 2016, resolution professional shall be 

replaced in the following manner: 

• If at any time during the Corporate Insolvency  Resolution Process  the Committee of  

creditors  is of the opinion that the resolution professional appointed is required to  be  
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replaced, they  may apply to the Adjudicating Authority for replacement of such 

professional. 

• As per Section 27 of the Code, the committee of creditors may, at  a meeting, by a  vote of  

sixty-  six per cent of voting shares, resolve to replace the resolution professional  

appointed  under section 22 with another resolution professional, subject to a written 

consent from the proposed resolution professional in the specified form. 

• The Committee of Creditors shall forward the name of the new proposed Insolvency 

Professional   to the Adjudicating Authority, and Adjudicating Authority shall forward 

such name to the Board for confirmation. 

• After the confirmation of the proposed insolvency resolution professional by the Board he 

shall be appointed in the same manner as laid down in Section 16 which deals  with the 

Appointment of  IRP. 

• Where any  disciplinary proceedings are pending against the proposed resolution 

professional,   the resolution professional appointed under section 22 shall continue till 

the appointment  of  another resolution professional. 

In the given case, it is given that the CoC of Bhisma Ltd. had made the decision of replacing Mr. 

Kunal by a vote of 70% of the voting shares i.e. the criteria of vote of  66%  of  voting shares 

had been satisfied. 

Also, a written consent from Mr. Dev was obtained for his appointment in specified form prior to 

the aforesaid resolution of the CoC. 

Thus, the application of the Committee of Creditors of Bhisma Ltd. can be maintained  by  the 

Adjudicating authority and Mr. Dev would be considered to be appointed as the new 

resolution professional of Bhisma Ltd. on confirmation of the same by the Board (‘IBBI’). 

(ii) As per Section 5(24) of the IBC, 2016, an associate company is considered as a related party of 

the corporate debtor. 

According to section 28 of the Code, the resolution professional, during the corporate insolvency 

resolution process, shall not undertake any related party transaction without the prior approval 

of the committee of creditors by a vote of 66% of the voting shares. 

In the given case, Mr. Kunal had sanctioned for a transaction of Bhisma Ltd. with  its  associate  

company i.e. with a related party, without seeking required approval from the CoC. 

Thus, it can be said that Mr. Kunal had exceeded his scope of authority  by  not  taking  

required approval from the CoC for undertaking a related party transaction. 

 

Question 43 

Crown Industrial Conveyors Limited had advanced a loan of ` 1 crore to  M  & Co.  Private 

Limited whose office was functioning in a  rented house property belonged to  Mr. M, the 

Managing  Director.  The lending company intends to attach the property of Mr. M as  

liquidation asset and seeks  your  advice with regard to its position in a Liquidation proceeding 

initiated under the Insolvency and Bankruptcy Code 2016.(3 Marks Nov 21) 

Answer 43 

According to Section 36 of the Insolvency and Bankruptcy Code, 2016 (the Code) for the purposes of 

liquidation, the liquidator shall form an estate of the assets, which will be called the liquidation 

estate in relation to the corporate debtor. The liquidator shall hold the liquidation estate as  a  
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fiduciary for the  benefit of all the creditors. 

Exceptions 

In terms of Section 36(4) of the Code, the assets owned by a third party which are in possession of 

the corporate debtor, shall not be included in the liquidation estate assets and shall not be used for 

recovery in  the liquidation. These assets include other contractual arrangements which do not 

stipulate transfer of  title but only use of the assets. 

In the given instance, Crown Industrial Conveyors Limited has advanced a loan of ` 1 crore to M & 

Co.  Private Limited. Its (M & Co. Private Limited) office was functioning in a rented house property 

belonged belonging to Mr. M, the Managing Director. 

On liquidation of M& Co. Private Limited (the Corporate debtor), Crown Industrial Conveyors Limited, 

the Financial Creditor, intends to attach the property of Mr. M as a liquidation asset. 

In line with above stated exclusion, the property in which M & Co. Private Limited was operating its 

office on rent belonged to Mr. M i.e. third party. 

Therefore, Crown Industrial Conveyors Limited, the lending Company, cannot attach the property  

of  Mr. M  as it cannot be included in the liquidation estate assets and shall not be used for 

recovery in the liquidation. 
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INTERGRATED SCENARIO 

Integrated Case Scenario 1 (8 Marks , May-20) 

M/s. Sheetal Chemicals Limited (SCL) is a listed public company dealing in petrochemicals which are 

used in numerous household products like wax, detergents, dyes, carpeting, safety glasses, etc. 

As per the latest audited balance sheet a sat 31st March, 2019, company have following financial 

position- 

Paid up share capital Rs. 40 crore 

Authorized capital Rs. 50 crore 

Turnover for FY 2018-2019 Rs. 300 crore 

Composition of Board 

The company has thirteen directors on its Board namely, A1, B2, C3, D4, E5, F6, G7, H8, I9, J10, K11, 

L12 and M13 of which A1, B2, C3, D4 and E5 are the independent directors. The Articles of 

Association of the company restrict the maximum number of directors to fifteen. 

SCL remains ever-conscious to corporate governance and ensures compliance to legal provisions in 

both letter and spirit. L12 is the Managing Director of the company whereas M13 is the only woman 

director. The company has constituted requisite committees as per the requirements of law. The 

Audit Committee consists of seven directors as members i.e. A1, B2, C3, D4, E5, I9, J10 and K11. 

Earlier, for the financial year ending 31st March, 2018, the company successfully convened and held 

Annual General Meeting (AGM) on 25th September, 2018 at its registered office at Pune. On the 

fateful day of AGM, while returning to Mumbai from Pune by road after her re-appointment at AGM, 

a fatal accident claimed the life of M13 thus snatching an efficient and trust worthy director from the 

hands of the company. Later on, a Board Meeting was held on 9th January, 2019 and N14, a finance 

professional and daughter of deceased woman director M13 was appointed as director to fill the 

vacancy of woman director so created due to the death of M13. It may be noted that before 9th 

January, 2019, a Board Meeting was held on 15th September,2018. 

SCL is a growing company which wants to diversify its business into the sphere of agro chemicals also 

and therefore, desires to bring on its Board O15 who is a chemical engineer with hands-on experience 

of about twenty years post his qualification in the field of agrochemicals and other petroleum 

products. Besides production, he is well versed in marketing of agro chemicals both in India and 

abroad. It is hoped that he shall prove to be a valuable asset to the company. Accordingly, a Board 

Meeting was held on 14thApril, 2019 to appoint O15 as additional director. As the total strength of 

directors was well within the limit prescribed by the Articles, there was no need to alter the Articles. 

 

Question 1 (Chapter 3 - Meetings of Board and its powers) 

After the appointment of O15 as additional director on 14th April, 2019, another Board Meeting of 

SCL was held on 17th May, 2019. From the given options, choose the correct one which indicates the 

quorum for the current Board meeting. 

(a) Nine directors 
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(b) Five directors 

(c) Four directors 

(d) Two directors 

 

Answer 1 

The Answer is Option (b) 

 

Question 2  (Chapter 3 - Meetings of Board and its powers) 

For the purpose of meeting of the Audit Committee of SCL, how many members should be present at 

such meeting in order to constitute the quorum. 

(a) All the seven members 

(b) Only five members of which minimum two should be independent members 

(c) Only three members of which minimum two should be independent members 

(d) Only two members of which minimum one should be independent member 

Answer 2 

The Answer is Option (c) 

Question 3 (Chapter 1 - Appointment and Qualifications of Directors) 

From the case scenario, it is observed that after the death of M13, her daughter N14 was appointed at 

a Board Meeting held on 9th January, 2019 to fill the vacancy of woman director. Is the appointment of 

N14 on 9th January, 2019 justified? 

(a) No. The appointment of N14 should have been made within three months from 25th 

September, 2018. 

(b) No. The appointment of N14 should have been made within two months from 25th 

September, 2018. 

(c) No. The appointment of N14 should have been made within one month from 25th September, 

2018. 

(d) Yes. The appointment of N14 made on 9th January, 2019 is justified. 

Answer 3 

The Answer is Option (d) 

Question 4 (Chapter 2 Appointment and remuneration of Managerial Personnel) 

In the above case scenario, L12 is the Managing Director of SCL. If it is assumed that there is no 

managing or whole-time director, then in such a situation, how much remuneration the company can 

pay to all the directors for the Financial Year 2019-20. 

(a) 11% of the net profits available for the Financial Year 2019-20 

(b) 5% of the net profits available for the Financial Year 2019-20 

(c) 3% of the net profits available for the Financial Year 2019-20 
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(d) 1% of the net profits available for the Financial Year 2019-20 

 

Answer 3 

The Answer is Option (c) 

Integrated Case Scenario 2 (8 Marks , May-20) 

Global Trade and Securities (India) Limited (GTSIL) is a listed company having been listed at BSE and NSE. 

It was incorporated around four and a half years back in June, 2015 and has its registered office at 

Connaught Place, New Delhi. The authorised and paid-up share capital of the company is Rs. 25.00 

crore. 

GTSIL is duly registered with the Securities and Exchange Board of India (SEBI) for providing merchant 

banking services. The company offers a varied range of services including issue management, handling 

of buy-back of shares, debt and equity syndication, mergers and acquisitions, listing and delisting, etc. 

GTSIL is a well-established and reputed name among the regulatory authorities, Government Agencies, 

law firms, share-brokers, mutual funds, banks, etc. 

The company is being managed by nine directors out of which three are independent directors. Of the 

other six directors two are non-executive. The four executive directors i.e. Skand, Srishti, Rinaand 

Rohan are energetic, young and dynamic professionals with vast experience in the field of merchant 

banking. In the current Financial Year 2019-20, a chance scrutiny of accounts revealed that during the 

last financial year, by over sight, Rohan, who heads the new issue division of the company, had drawn 

remuneration in excess of the limit provided by the relevant provisions of law. 

The shareholding base of the company is quite wide and therefore, the number of small share holders 

having stake in the company is substantial. It so happened that some of them wished to appoint 

Mukund, a seasoned finance professional, as small shareholders’ director on the Board of the 

company. After due process, Mukund was appointed by the company as director to represent small 

shareholders. 

During the financial year2018-19, the profits of the company rose by around Rs. 7.00 crore in 

comparison to the previous year and therefore, arise in the dividend per share was expected to be 

approved in the AGM. Accordingly, a dividend of Rs .6 per share was declared as against Rs. 4per share 

in the preceding year. 

It is a proven fact that PESTEL analysis 1(i.e. analysis of political, economic, social, technological, 

environmental and legal factors affecting organisations) has always been a critical aspect for the 

success of any organisation. Keeping this crucial fact in view, the directors of the company desiring to 

improve political understanding, after following the due procedure of law in this respect, made one-

time political contribution of certain amount in the current Financial Year to Public Vikassheel Dal 

which is one of the prominent political parties of the country duly registered under Section 29A of the 

Representation of the People Act, 1951. 

 

Question 5 (Chapter 3 - Meetings of Board and its powers) 

From the case scenario it is evident that the company made political contributions of certain amount to 

Public Vikassheel Dal, a prominent political party of the country. As the company is in existence for less 

than five years, how much amount it might have contributed to the political party in question. 
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(a) Any amount as approved by the directors. 

(b) Any amount within the limit of 5% of the average net profits of the last three years. 

(c) Any amount within the limit of 7.5% of the average net profits of the last three years. 

(d) Political contribution made by the company is invalid as it is yet to complete five years of its 

existence. 

Answer 5 

The Answer is Option (a) 

Question 6 (Chapter 1 - Appointment and Qualifications of Directors) 

The above case scenario states that Mukund was appointed as small shareholders’ director on the Board 

of the company. To be a director of the small shareholders, what is the nominal value of shares which 

such director is required to own: 

(a) Such director is required to own share of the nominal value of Rs. 20,000 in the company prior 

to his appointment as small shareholders’ director. 

(b) Such director is required to own shares of the nominal value of at least Rs. 10,000 in the 

company prior to his appointment as small shareholders’ director. 

(c) Such director is required to own shares of the nominal value of atleast Rs. 5,000 prior to his 

appointment as small shareholders’ director. 

(d) Such director is not required to own shares of any nominal value in the company prior to his 

appointment as small shareholders’ director. 

Answer 6 

The Answer is Option (d) 

Question 7 (Chapter 15 - The Securities Exchange Board of India Act, 1992) 

In this case scenario, the name of the company includes the word ‘India’. Incase a company is desirous 

of including the words ‘British India’ in its name, which of the following options is applicable: 

It is a marketing tool gainfully used by the marketing department of an organization and involves 

analysis and monitoring of macro-environmental factors that impact the organisations. 

(a) For including ‘British India’ in its name, such company must be incorporated with minimum 
Authorised Capital of Rs. 50,00,000. 

(b) For including ‘British India’ in its name, such company must be incorporated with minimum 

Authorised Capital of Rs. 75,00,000. 

(c) For including ‘British India’ in its name, such company must be incorporated with minimum 
Authorised Capital of Rs.100,00,000. 

(d) None of the above. 

Answer 7 

The Answer is Option (d) 
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Question 8 (Chapter 2 Appointment and remuneration of Managerial Personnel) 

The above case scenario reveals that Rohan, one of the directors, had drawn remuneration in excess of 

the limit prescribed by the relevant provisions. As regards recovery of the excess remuneration drawn 

by him, which of the following options Is applicable: 

(a) The company shall not waive recovery of excess remuneration paid unless approved by a special 

resolution within one year from the date the sum becomes refundable. 

(b) The company shall not waive recovery of excess remuneration paid unless approved by a special 

resolution within two years from the date the sum becomes refundable. 

(c) The company shall not waive recovery of excess remuneration paid unless approved by the Central 

Government. 

(d) The company shall not waive recovery of excess remuneration paid unless approved by a special 

resolution within three years from the date the sum becomes refundable. 

Answer 8 

The Answer is Option (b) 

 

Integrated Case Scenario 3 (10 Marks , Oct-20) 

Mr. Shyam was removed from A Ltd. by the Board in which he was serving as a managing director, a 

whole - time key managerial personnel, with the condition that he will get compensation for his early 

vacation of office. The office of Mr. Shyam was vacated on 31.05.2020 and his original tenure of 

appointment with A Ltd. was upto 31.12.2022. 

The remuneration drawn by Mr. Shyam since the date of his joining the office is as follows: 

F.Y. Remuneration (Rs. in lakhs) 

2018-19 55 

2019-20 62 

2020-21 (upto 31-05-2020) 13 

 

The data collected from the balance sheet of A Ltd. as on 31.03.2020 is as follows: 

 

Particulars (Rs. in lakhs) 

Paid-up Share Capital 1000 

Share Application Money 200 

General Reserve 500 

Revaluation Reserve 250 

Securities Premium Account 300 

Long term loan 400 

Funded Interest Term Loan (Payable after 1 year) 100 

Working capital loan 200 

Mutual Fund Investments 350 

Miscellaneous Expenditure not written off 50 
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Mr. Tushar was appointed as the new managing director of A Ltd.  on 1.08.2020 as  a  replacement 

of Mr. Shyam. The company decided to pay remuneration to Mr. Tushar as per Section 197(4) of the 

Companies Act, 2013. It was also decided to pay him following additional 

perquisites/remunerationforF.Y.2020-21: 

Particulars (Rs. in lakhs) 

Dearness allowance 7 

House Rent Allowance 5 

Contribution to annuity fund 6 

Reimbursement of direct taxes 4 

Additional Remuneration per month* 2 

Sitting fees payable for a board meeting # 1 

*Remuneration for service to be provided by him in capacity of Consultant. Also he possesses 

requisite qualification for the same as opined by the Nomination and Remuneration Committee. 

# Mr. Tushar had attended 4 board meetings till 31.03.2021. 

One of the members of A Ltd., Mr. Jay wanted to inspect contract of service entered into by A Ltd. 

with Mr. Tushar but Mr. Jay was denied to have such inspection on the grounds that the contract with 

Mr. Tushar was not in writing. 

Based on the above case scenario, answer the following questions: 

 

Question 1 (Chapter 2 Appointment and remuneration of Managerial Personnel) 

The maximum amount of compensation to which Mr. Shyam is entitled for premature termination 

of his office shall be- 

(a) Rs. 1.1194 crores 

(b) Rs. 1.51125 crores 

(c) Rs. 1.80 crores 

(d) Rs. 1.55 crores 

Answer 1 

The Answer is (d) 

 

Question 2 (Chapter 2 Appointment and remuneration of Managerial Personnel) 

The ‘effective capital’ of A Ltd. shall be- 

(e) Rs. 18 crores 

(f) Rs. 21 crores 

(g) Rs. 19 crores 

(h) Rs. 16 crores 

Answer 2 

The Answer is (c) 
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Question 3 (Chapter 2 Appointment and remuneration of Managerial Personnel) 

The maximum amount that can be paid to Mr. Tushar as per the provisions of Companies Act, 2013 for 

F.Y. 2020-21 shall be – 

 

(a) Rs. 118 lakhs 

(b) Rs. 104 lakhs 

(c) Rs. 80 lakhs 

(d) Rs. 86 lakhs 

Answer 3 

The Answer is (d) 

 

Question 4 (Chapter 2 Appointment and remuneration of Managerial Personnel) 

For removal of Mr. Shyam, which type of resolution was required to be passed and what was the last 

date till which Mr. Tushar should have been appointed, incase he was not appointed on 1.08.2020? 

(a) Special Resolution and 30.11.2020 respectively 

(b) Board Resolution and 30.11.2020 respectively 

(c) Ordinary Resolution and 30.11.2020 respectively 

(d) Board Resolution and 31.08.2020 respectively 

Answer 4 

The Answer is (b) 

 

Question 5 (Chapter 2 Inspection, inquiry and Investigation) 

Whether company’s contention for denying inspection to Mr. Jay was correct and if not, what are 

the consequences of the same? 

(a) Not correct, as contract of service with a managing director should have been made in writing 

and kept at registered office of the company. A Ltd. liable to pay Rs. 25,000 and every officer in 

default liable to pay Rs. 5,000 for each default, as a penalty. 

(b) Partially correct, the member has no right to inspect copy of contract of service entered into with 

managing director but the company has defaulted in not making the contract in writing and 

accordingly liable to pay Rs. 25,000 and every officer in default liable to pay Rs. 5,000 for each 

default, as a penalty. 

(c) Not correct, if contract of service is not in writing then a written memorandum should have been 

prepared depicting terms of contract of service with Mr. Tushar and kept at registered office of 

the company. A Ltd. liable to pay Rs. 25,000 and every officer in default liable to pay Rs. 5,000 for 

each default, as a penalty. 

(d) Correct, if contract is not in writing then member cannot ask for inspection of the same and 

accordingly there are no consequences on the company for such denial. 
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Answer 5 

The Answer is (c) 

 

Integrated Case scenario 4  (Oct-20) 

Mela Nidhi Ltd. provides following information from its financial statements as on 31.03.2021, 

which are audited by QRLLP, an audit firm which has completed 3 years of its 2nd term, in the 

company: 

 

Particulars (Rs. in lakhs) 

Total Deposits 260 

Gross Income 90 

Profits 40 

One of the directors, Mr. Raj has completed his 10 years term in the company and Mr. Yash is willing 

to propose his own candidature for directorship in the company through a notice. 

The company accepted new deposits from 12 persons as follows: 

 

Number of People who made deposit Type of Deposit made 

6 Term Deposit 

4 Savings Deposit 

2 Recurring Deposit 

Apart from the aforementioned persons, Mr. Dev, an Indian citizen, wanted to make a term deposit 

for Rs. 1 lakh, who recently returned from US after staying for 4 years, for carrying on business in 

India, whose proposal is on hold with company. 

Based on the above case scenario, answer the following questions no. 1 to 4. 

 

Question 1 (Chapter 10 Miscellaneous Provisions) 

What should be the minimum value of net owned funds and unencumbered term deposits that Mela 

Nidhi Ltd. should have, considering the amount of total deposits? 

a. Rs. 13 lakhs and Rs. 26 lakhs respectively 

b. Rs. 26 lakhs and Rs. 26 lakhs respectively 

c. Rs. 10 lakhs and Rs. 26 lakhs respectively 

d. Rs. 20 lakhs and Rs. 13 lakhs respectively 

Answer 1 

The Answer is (a) 

Question 2 (Chapter 10 Miscellaneous Provisions) 
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If Mela Nidhi Ltd. provides locker facilities to its members then how much maximum income it could 

have earned from such facilities and what maximum amount of dividend it can declare, if there was 

a default in payment of interest by Mela Nidhi Ltd.? 

a. Rs. 22.5 lakhs and Rs. 10 lakhs respectively 

b. Rs. 18 lakhs and Rs. 8 lakhs respectively 

c. Rs. 9 lakhs and Rs. 4 lakhs respectively 

d. Rs. 18 lakhs and Rs. 10 lakhs respectively 

 

Answer 2 

The Answer is (d) 

 

Question 3 (Chapter 10 Miscellaneous Provisions) 

For how many years, Mr. Raj is not eligible for reappointment as director in Mela Nidhi Ltd. and what 

amount of deposit Mr. Yash should make alongwith the notice of his candidature for directorship? 

a. 2 years and Rs. 10,000respectively 

b. 2 years and no deposit is required incase of Nidhi company 

c. 5 years and Rs. 10,000 respectively 

d. 2 years and Rs. 1,00,000 respectively 

 

Answer 3 

The Answer is (a) 

 

Question 4 (Chapter 10 Miscellaneous Provisions) 

What shall be the aggregate figure of minimum number of shares that would have been issued to 

the aforementioned 12 persons and minimum number of shares that savings account holder and 

recurring account holder should atleast held, if face value of shares is Rs. 10 each? 

a. 66 and 6 respectively 

b. 96 and 12 respectively 

c. 120 and 6 respectively 

d. 66 and 12 respectively 

Answer 4 

The Answer is (c) 

 

Integrated Case Scenario 4 (March-21) 

Mr. Sameer, holding 15% shares of Towe Ltd., an unlisted company, since 30th September 2019, is  



 

 Integrated Scenario 

19.10 

 

unpaid  to the extent of Rs. 10 lakh, filed a petition with Tribunal on 5th April, 2020, for winding up 

of Towe Ltd. and a copy of the same was filed with Registrar of Companies(ROC). 

The Registrar of Companies (ROC) submitted his views to the National Company Law Tribunal 

(NCLT) on  18th May, 2020. The ROC mentioned in his views that it was just and equitable that 

Towe Ltd. should be wound up, on analyzing the information available with him with respect to the 

affairs of Towe Ltd. 

The Tribunal appointed provisional liquidator, Mr. Raj, on 20th May, 2020, without giving, notice of 

the same as well as without affording opportunity for making representations, to the company. Mr. 

Raj is registered as an insolvency professional under the Insolvency and Bankruptcy Code, 2016 and 

he filed the declaration with respect to his independence to the Tribunal on 25th May, 2020. 

Tribunal passed its order for winding up of Towe Ltd. on 16th June, 2020 and the provisional 

liquidator, Mr.  Raj was appointed as the Company Liquidator. The Tribunal directed Mr. Sameer to 

deposit an amount of  Rs. 1lakh as security for costs as a pre condition to issue directions to Towe 

Ltd. 

The intimation thereof, of passing such order was sent to Mr. Raj as well as to the Registrar of  

Companies,   by the Tribunal. The ROC on receipt of such order from Tribunal made an endorsement 

to that effect in his records relating to Towe Ltd. and also made a notification in the Official Gazette 

that such order of winding    up has been made by the Tribunal. 

Mr. Raj calculated that the outstanding liabilities and debts of Towe Ltd. which amounted to Rs. 70 

lakh and the expenses of winding up were estimated at Rs. 3lakh. 

Towe Ltd. has at present 8 members which are holding shares unpaid to the extent of Rs. 40 lakh, 

in total. Following were the past members of the company:- 

(1) Mr. Kishan ceased to be member on 23rd March, 2019, from whom Towe Ltd. had unpaid calls 

on shares amounting to Rs. 8 lakh. At the time when, Mr. Kishan ceased to be a member, the 

outstanding liabilities of the company were only Rs. 5lakh. 

(2) Mr. Dhawan ceased to be member on 28th May, 2019, from whom Towe Ltd. had unpaid calls 

on shares amounting to Rs. 16 lakh. At the time when, Mr. Dhawan ceased to be a member, the 

outstanding liabilities of the company were onlyRs. 13 lakh. 

(3) Mr. Tanmay who ceased to be member on 17th June, 2019, was having unpaid calls on shares 

of Towe Ltd. amounting to Rs. 15 lakh. At the time when, Mr. Tanmay ceased to be a member, 

the outstanding liabilities of the company were onlyRs. 10 lakh. 

(4) Towe Ltd. created a floating charge, as agreed, on the stock of the company on 23rd August, 

2019, to secure a current account with Munim Bank which was in debit by Rs. 12 lakh from 1st 

May, 2019 and thereafter the bank also advanced Rs. 15 lakh on 1st September, 2019, for 

meeting the operating expenses of thecompany. 

Munim Bank charged Rs. 1,18,500 as interest for financial year ended on 31st March, 2020, by 

debiting the said current account of Towe Ltd. on the total amount of Rs. 27 lakh (Rs.12 lakh + 

Rs. 15 lakh). Towe Ltd. remained solvent during the financial year2019-20. 

Question 1 (Chapter 1 Winding Up) 

Whether Mr. Sameer was eligible to file petition for winding up against Towe Ltd.? 
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(a) No, as he is not holding fully paid up shares of Towe Ltd. 

(b) No, as he is not holding shares for 12 months or more prior to presenting such petition for 

winding up. 

(c) Yes, as he is a holding not less than 10% of the shares of Towe Ltd. 

(d) Yes, as he is holding shares for 6months or more prior to presenting such petition for winding up. 

 

Answer 1 

The Answer is (d) 

 

Question 2 (Chapter 2 Winding Up) 

What was the last date available with ROC to submit his views to NCLT on the petition filed by Mr. 

Sameer and with the NCLT to pass order for winding up, respectively? 

(a) 5th  June, 2020 and 5th  July, 2020 respectively. 

(b) 4th  June, 2020 and 4th  July, 2020 respectively. 

(c) 5th  May, 2020 and 5th  July, 2020  respectively. 

(d) 5th  May, 2020 and 4th  July, 2020respectively. 

 

Answer 2 

The Answer is (b) 

Question 3 (Chapter 3 Winding Up) 

Whether the act of Tribunal can be considered valid for not giving notice of appointment of 

provisional liquidator, Mr. Raj as well as opportunity for making representations, to Towe Ltd.? 

(a) Partially invalid, as giving notice of appointment of provisional liquidator, Mr. Raj, is mandatorily 

for the tribunal. However, whether to afford opportunity to Towe Ltd. for making 

representations is upon the sole discretion of the tribunal. 

(b) Valid, if in the opinion of the tribunal, there were some special reasons, whether recorded in 

writing or not, for not giving notice as well as opportunity for making representations, if any, to 

Towe Ltd. 

(c) Valid, if in the opinion of the tribunal, there were some special reasons, recorded in writing, for 

not giving notice as well as opportunity for making representations, if any, to Towe Ltd. 

(d) Not valid, as giving notice of appointment of  provisional liquidator, Mr. Raj as well as 

opportunity  for making representations, to Towe Ltd., is mandatorily required to be given by 

the tribunal. 

Answer 3 

The Answer is (c) 
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Question 4 (Chapter 4 Winding Up) 

How much amount, Mr. Kishan, Mr. Dhawan and Mr. Tanmay, would be liable to pay as a 

contributory,   if in case tribunal calls past members to satisfy the contributions? 

(a) Mr. Kishan shall not be liable to pay any amount, Mr. Dhawan and Mr. Tanmay shall be liable to 

pay Rs. 16 lakh and Rs. 10lakh, respectively. 

(b) Mr. Kishan, Mr. Dhawan and Mr. Tanmay shall be liable to pay Rs.5 lakhs, Rs. 13 lakh and Rs. 10 

lakh, respectively. 

(c) Mr. Kishan shall not be liable to pay any amount, Mr. Dhawan and Mr. Tanmay shall be liable to 

pay Rs. 13 lakh and Rs. 10lakh, respectively. 

(d) Mr. Kishan and Mr. Dhawan shall not be liable to pay any amount and Mr. Tanmay shall be liable 

to pay Rs. 10lakh. 

 

Answer 4 

The Answer is (c) 

 

Question 5 (Chapter 5 Winding Up) 

How much amount of floating charge created on the stocks of Towe Ltd. shall be valid and how much 

of interest shall be allowed if no other rate is notified by the Central Government, other than the 

rate of interest prescribed in the Act? 

(a) Rs. 27 lakh and Rs. 1,18,500, respectively. 

(b) Rs. 15 lakh and Rs.     98,750, respectively. 

(c) Rs. 27 lakh and Rs.     98,750, respectively. 

(d) Rs. 12 lakh and Rs. 1,18,500, respectively. 

 

Answer 5 

The Answer is (c) 

Integrated Case Scenario 6 (March-21) 

An investor filed a complaint to a Recognized Stock Exchange (RSE) against Kolex Ltd. alleging that the 

company has changed its registered office within Jaipur city itself in contravention of the provisions of 

the Companies Act, 2013, as no ordinary or special resolution was passed in the general meeting, 

before such change was made. 

Kolex Ltd. had already replied via email to the aggrieved investor by quoting the relevant section, 

that in case, if the registered office the company is to be changed within the same city, then only 

passing of board resolution is required, which was duly complied with by Kolex Ltd. 

The Recognized Stock Exchange, on receipt of such application from the investor inquired into the 

details of the company and came to know that the company has been incurring losses for the last 2 
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consecutive financial years and also it has a negative net worth. In addition to it, the Recognized 

Stock Exchange got report, from its analysts, that the securities of such company have remained 

infrequently traded during the preceding 2 years. 

The Recognized Stock Exchange after giving an opportunity of being heard, passed an order dated 8 th 

September, 2020, with respect to delisting the securities of Kolex Ltd. from its platform, by recording 

the reasons of the same in writing. 

At the time of aforesaid hearing and on analysis of the information and explanations asked for by 

the official   of Recognized Stock Exchange, he came to know that Kolex Ltd. has been indulged in 

market manipulation and the said official immediately informed to the Securities Exchange Board 

of India (SEBI) regarding the same and the SEBI after inquiring into the same, passed a cease and 

desist order against Kolex Ltd., dated  5th October, 2020, as per section 11D of the SEBI Act, 1992, 

having reasonable grounds to believe that the company has been indulged in market manipulation. 

The aforesaid Recognized Stock Exchange furnished its periodical returns on 10 th November, 2020, 

as required, to SEBI containing the requisite particulars but didn’t furnish the details of delisted 

securities of  Kolex Ltd. believing that there is no need to furnish the same as only details pertaining 

to securities delisted during previous 1 month are required to be furnished and in case of Kolex Ltd., 

1 month has already passed, since its delisting. 

Along with furnishing of the aforesaid return, it also made an application on the same date to the 

Securities Exchange Board of India, for renewal of its recognition in Form A, which was about to expire 

on 15 th February, 2021, along with the applicable fees. 

Kolex Ltd. was aggrieved with the order passed by Recognized Stock Exchange with respect to 

delisting as well as with the cease and desist order passed by the Securities Exchange Board of India 

and due to which    it filed appeals with Securities Appellate Tribunal (SAT), in respect of both the 

orders, within the prescribed time limits. 

However, at the time of appellate proceedings by Securities Appellate Tribunal, the Presiding 

Officer of SAT was removed on 25th February, 2021, by the Central Government, after giving a 

reasonable opportunity of being heard in the matter, on the grounds that he has abused his 

position as to render his continuation in office detrimental to the public interest. 

The Central Government appointed Justice Ram as the new presiding officer on 25th March, 2021 i.e. 

on the day of his 62nd birthday, in consultation with the Chief Justice of India. 

 

Question 1 (Chapter 1 The Securities Contract (Regulation) Act, 1956 and the Securities Contract  

                   (Regulation) Rules, 1957) 

Which of the afore mentioned grounds are valid for delisting the securities by RSE? 

(a) The company has incurred losses during the preceding 2 consecutive years and it has negative 

net-worth. 

(b) The securities of the company have remained in frequently traded during the preceding 2 years. 

(c) The company has changed its registered office in contravention of the provisions of Companies 

Act by not passing ordinary or special resolution in the general meeting. 

(d) None of the above 
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Answer 1 

 The Answer is (d) 

 

Question 2 (Chapter 2 The Securities Contract (Regulation) Act, 1956 and the Securities Contract   

                   (Regulation) Rules, 1957) 

Whether the aforesaid contention of RSE is valid, that here is no need to furnish the details of 

delisted securities of Kolex Ltd.? 

(a) No, as it is the duty of RSE to furnish the details of delisted securities during the previous 3 

months, to SEBI and 3 months have not passed since delisting of securities of Kolex Ltd. 

(b) Yes, as it is the duty of RSE to furnish the details of delisted securities only during the previous 1 

month, to SEBI and in given case, as 1 month has passed, the contention of RSE is valid. 

(c) Partially yes, as it is the duty of RSE to furnish the details of delisted securities during the 

previous 2 months, to SEBI and in given case, as 2 months have passed, the contention of RSE is 

valid to that extent. 

(d) No, as it is the duty of RSE to furnish the details of delisted securities during the previous 6 

months, to SEBI and 6 months have not passed since delisting of securities of Kolex Ltd. 

 

Answer 2 

The Answer is (a) 

Question 3 (Chapter 3 The Securities Contract (Regulation) Act, 1956 and the Securities Contract   

                   (Regulation) Rules, 1957) 

What shall be the last date prior to the expiry of the period of recognition, by which, the RSE, shall 

make an application to the SEBI for renewal of recognition, in case could not make application on 10
th 

November, 2020, and what shall be fees payable alongwith such application? 

(a) 15th February, 2021 and applicable fees is Rs. 200 

(b) 15th November, 2020 and applicable fees is Rs. 200 

(c) Application for renewal is to be made within 3 months after expiry i.e. by 15th May, 2021 and 

applicable fees is Rs. 500. 

(d) 15th  December, 2020 and applicable fees is Rs. 500 

 

Answer 3 

The Answer is (b) 

 

 

Question 4 (Chapter 4 The Securities Contract (Regulation) Act, 1956 and the Securities Contract   

                 (Regulation) Rules, 1957) 
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What shall be the dates on which Kolex Ltd. would have filed appeals against delisting order of RSE as 

well as cease and desist order of SEBI, respectively, assuming it filed appeals on the last prescribed 

date against both the orders? 

(a) 23rd October, 2020 and 20th October, 2020. 

(b) 23rd September, 2020 and 19th November, 2020. 

(c) 23rd September, 2020 and 20th October, 2020. 

(d) 23rd October, 2020 and 19th November, 2020. 

 

Answer 4 

The Answer is (b) 

 

Integrated Case Scenario 7 (April 21) 

Troy Ltd. is an unlisted public company, deriving its income mainly from trading in iron bars. It also 

derives some income from investments in immovable properties. It is the only subsidiary company 

of Wrim Ltd., a listed public company, which holds 55% equity in Troy Ltd. The shares of Wrim Ltd. 

are listed on the Bombay Stock Exchange as well as on the National Stock Exchange. 

Net income of Troy Ltd. was Rs. 66 crore whereas the standalone income of Wrim Ltd. was Rs. 154 

crore, as shown in the audited financial statements of both the companies for the financial year 

ended on 31 st March, 2020. However, the net worth of Troy Ltd. was only 15% of the total net 

worth of both the companies as per the consolidated financial statements. Also, the contribution of 

Troy Ltd. in the consolidated turnover of both the companies was only 18%. 

The Audit Committee of Wrim Ltd. has all the 7 directors of the company, as its members. The said 

Committee held a meeting on 25th April, 2020, for the purpose of reviewing the financial 

statements of Troy Ltd. which had been limited reviewed by the statutory auditors of Wrim Ltd. as 

required by Accounting Standard No. 21. Also, an omnibus approval was granted, in the said 

meeting, for some transactions to be entered by Wrim Ltd. with the related parties.  

The meeting was scheduled 2nd time in the year and it was chaired by Mr. Suresh, an Independent 

Director of the company, who is also serving as an Independent Director on the Board of Troy Ltd. 

In the meeting, apart from Mr. Suresh, Mr. Dharmendra, another Independent Director and Mr. 

Vimal, an Executive Director with Chartered Accountancy qualification, were present. 

On recommendation of Mr. Vaibhav, the Managing Director of Wrim Ltd., his brother, Mr. Jaimin, 

has been appointed as the regular non-executive chairperson of the company, as Mr. Jainim 

possess the requisite qualifications for the said post, as also opined by the chairperson of the 

Nomination and Remuneration Committee of the company, Mr. Dharmedra. Mrs. Meena, is a 

qualified Chartered Engineer who has been appointed as the Woman Director, in the Board Of 

Directors of Wrim Ltd. 

The Board Of Directors of Wrim Ltd., in one of its meetings, made a proposal to dispose of 6% 

equity holding in Troy Ltd., as the company received attractive offer for such shares from a foreign 

company based in Netherland, also engaged in the business of iron bars trading. Also, the board 

made a proposal to sell 22% assets of Troy Ltd. under a scheme of arrangement approved by NCLT 
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as most of the business of Troy Ltd. was going to be automated in the upcoming years and due to 

which, use of some of the assets, as requiring intervention of workers, may become obsolete.  

In the same meeting, the Board discussed on the quarterly financial statements of the company 

which had been limited reviewed by the statutory auditors of the company. The minutes of the 

previous Board Meeting of its subsidiary company, Troy Ltd., were also discussed, as it was placed 

in the Board Meeting of Wrim Ltd. 

Wrim Ltd. made the following compliances for the June’ 2020 quarter, as required by SEBI(LODR) 
Regulations, 2015 :- 

(1) It submitted its unaudited quarterly financial statements to the recognised stock exchange on 31 

st July, 2020. 

(2) It submitted its quarterly compliance report on corporate governance on 10 th July, 2020. 

(3) It submitted a statement showing holding of securities and shareholding pattern separately for 

each class of securities on 21st July, 2020. There was no capital restructuring done in the 

company during the said quarter, resulting in change exceeding 2% of the total paid up share 

capital. 

Multiple Choice Questions (Question nos.1- 5 of 2 marks each) 

Question 1  (Chapter 1 Appointment and Qualifications of Directors) 

Whether Troy Ltd. can be considered as a material subsidiary of Wrim Ltd. and whether it will violate 

the law, if no more independent director of Wrim Ltd. is appointed on the board of Troy Ltd., as Mr. 

Suresh, an independent director, is already appointed there? 

(a) Yes, it can considered as a material subsidiary of Wrim Ltd. and as Mr. Suresh is on the 

board of Troy Ltd., statutory requirements are satisfied and it will not violate the law if no 

more independent director of Wrim Ltd. is appointed on the board of Troy Ltd.  

(b) No, it cannot considered as a material subsidiary of Wrim Ltd. and apart from Mr. Suresh, 

one more independent director of Wrim Ltd. needs to be appointed as independent 

director on the board of Troy Ltd., to satisfy the statutory requirements, otherwise it will 

violate the law. 

(c) No, it cannot considered as a material subsidiary of Wrim Ltd. and as Mr. Suresh is on the 

board of Troy Ltd., statutory requirements are satisfied and it will not violate the law if no 

more independent director of Wrim Ltd. is appointed on the board of Troy Ltd.  

(d) Yes, it can considered as a material subsidiary of Wrim Ltd. and apart from Mr. Suresh, one 

more independent director of Wrim Ltd. needs to be appointed as independent director 

on the board of Troy Ltd., to satisfy the statutory requirements, otherwise it will violate 

the law. 

 

Answer 1 

The Answer is (a) 

Question 2 (Chapter 3 Meetings of Board and its powers) 

How many directors and independent directors, apart from Mr. Suresh should have attended the 

meeting 

of audit committee to constitute a valid quorum present for the meeting and what in 
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particular, the Audit Committee should have reviewed during the meeting at the time of 

reviewing the financial statements of Troy Ltd.? 

(a) 1 director and one more independent director, apart from Mr. Suresh, should have 

attended the meeting of audit committee to constitute a valid quorum present for the 

meeting and the audit committee should have reviewed in particular, the loans advanced 

by and taken by Troy Ltd. 

(b) 3 directors and one more independent director, apart from Mr. Suresh, should have 

attended the meeting of audit committee to constitute a valid quorum present for the 

meeting and the audit committee should have reviewed in particular, the investments 

made by Troy Ltd. 

(c) 1 director and one more independent director, apart from Mr. Suresh, should have 

attended the meeting of audit committee to constitute a valid quorum present for the 

meeting and the audit committee should have reviewed in particular, the main income 

source of Troy Ltd. i.e. sales and operations of iron bars trading business.  

(d) 2 directors and one more independent director, apart from Mr. Suresh, should have 

attended the meeting of audit committee to constitute a valid quorum present for the 

meeting and the audit committee should have reviewed in particular, the investments 

made by Troy Ltd. 

Answer 2 

The Answer is (d) 

 

Question 3 (Chapter 14 The Securities Contract (Regulation) Act, 1956 and the Securities Contract 

(Regulation) Rules, 1957) 

What shall be the last date of submission of quarterly financial statements to the stock 

exchange for Wrim Ltd., in case Wrim Ltd. was not able to submit the same on 31 st July, 2020, 

and whether it can be submitted in unaudited form also? 

(a) 15 th August, 2020 and no, it needs to be submitted in audited form. 

(b) 31 st August, 2020 and yes, it can be submitted in unaudited form. 

(c) 31 st July, 2020 and no, it needs to be submitted in audited form. 

(d) 15 th August, 2020 and yes, it can be submitted in unaudited form. 

Answer 3 

The Answer is (d) 

 

Question 4 (Chapter 3 Meetings of Board and its powers) 

How many more independent directors and woman directors should be atleast there on the 

board of Wrim Ltd., apart from Mr. Suresh and Mrs. Meena, respectively? 

(a) 3 more independent directors are required and no more woman director is required to 

be appointed, as Mrs. Meena is already there. 

(b) 3 more independent directors are required and 1 more woman director is required to be 

appointed, apart from Mrs. Meena. 
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(c) 2 more independent directors are required and no more woman director is required to 

be appointed, as Mrs. Meena is already there. 

(d) No more independent woman director is required to be appointed due to presence of 1 

independent director and 1 woman director, in the board, already. 

Answer 4 

The Answer is (a) 

 

Question 5 (Chapter 5 Compromises, Arrangements and Amalgamation) 

Whether special resolution shall be required to be passed by the company in the general 

meeting, to dispose of 6% equity holding in Troy Ltd., and also to sell 22% assets of Troy Ltd. 

under a scheme of arrangement approved by NCLT? 

(a) Yes, special resolution in the general meeting needs to be passed for disposing of 6% 

equity holding in Troy Ltd. However, for selling 22% assets of Troy Ltd., special resolution 

shall not be required. 

(b) Yes, special resolution in the general meeting needs to be passed for disposing of 6% 

equity holding in Troy Ltd. as well as for selling 22% assets of Troy Ltd. 

(c) There is no requirement of passing special resolution in the general meeting, only board 

resolution for the same is sufficient. 

(d) No, ordinary resolution in the general meeting is sufficient for disposing of 6% equity 

holding in Troy Ltd. However, for selling 22% assets of Troy Ltd., board resolution for the 

same is sufficient. 

Answer 5 

The Answer is (a) 

 

Integrated Case Scenario 7 (5 Marks April 21) 

The Registrar of Companies (ROC) by a written notice had required for certain information from 

Retq Ltd., under section 206 of the Companies Act, 2013. 

The ROC, through perusal of such information received in response to notice issued to Retq Ltd., 

observed that the complaints of the investors were not being redressed for a long time, from the 

statement s filed by Grievance Redressal Department of Retq Ltd., established in compliance of 

Regulation 13 of the SEBI (LODR) Regulations, 2015, for the quarter ended March, 2020 and June, 

2020, which showed that the number of complaints pending at the beginning of the quarter and 

received during the quarter, were much more than that disposed off during the said quarters as 

shown below:- 

Particulars Quarter

 ende

d March, 2020 

Quarter ended 

June, 2020 

Complaints pending at the beginning quarter 120 130 

Complaints received during the quarter 50 60 

Complaints disposed of during the quarter 40 30 
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Complaints remaining unresolved at the end of the quarter 130 160 

Also, the ROC, noticed from the reports called from the Audit Committee, that many complaints 

were filed with the Audit Committee by the employees under the Vigil Mechanism of the company, 

the details of establishment of vigil mechanism was disclosed in Retq Ltd.’s website and board 
report as well. However, the ROC also noticed that, one employee, Mr. Tapan, was reprimanded by 

the chairman of Audit Committee for complaints filed repeatedly without any purpose or were of 

no value. 

The ROC, thus on the basis of information available with him, passed an order for carrying out 

inquiry by exercising its power under section 206 of the Companies Act, 2013, after informing the 

company the grounds of allegation against it. 

After the inquiry was conducted, the ROC submitted its report to the Central Government which 

included a recommendation for further investigation into the affairs of Retq Ltd. but the reasons 

for the same were not mentioned. 

Meanwhile, an Extra-ordinary General Meeting was conducted for passing a resolution for the 

purpose of conducting investigation by a statutory authority into the affairs of Retq Ltd. by the 

Central Government which could not materialize due to the reason that the votes were not 

adequate in favour of such resolution. 

However, 8 members holding 20% shares in Retq Ltd., out of total 120 members, made an 

application to the tribunal as they were having good reason for seeking an order of investigation 

into the affairs of the company. Such application was supported by evidence to show that an 

investigation into the affairs of Retq Ltd. was necessary. The tribunal passed an order for 

conducting such investigation, as it was satisfied that it was necessary. 

The Central Government, thereafter, passed an order for investigation into the affairs of Retq Ltd. 

and appointed 2 persons, Mr. Vipul and Mr. Mehul, as the inspectors. The said inspectors duly 

initiated the task of investigation as per the procedure prescribed under section 217 of the 

Companies Act, 2013, read with rule 6 of the Companies (Inspection, Investigation and Inquiry) 

Rules, 2014. 

Multiple Choice Questions (Question nos. 6 to 9 of 2 Marks each): 

Question 1 (Chapter 3 Meetings of Board and its powers) 

Whether the details of establishment of vigil mechanism needs to be disclosed mandatorily on 

the website of Retq Ltd. and also whether reprimanding, Mr. Tapan, just for filing repeated 

complaints by the chairman of audit committee can be considered as a valid act? 

(a) Yes, provided the company has a website. The act of reprimanding, Mr. Tapan, can be 

considered as valid as the complaints filed by him were frivolous in nature. 

(b) No, as disclosing such details in the board report suffices the requirements. The act of 

reprimanding, Mr. Tapan, cannot be considered as valid as the chairman of audit 

committee does not have any authority to do so. 

(c) Yes, even if the company does not have website, then it needs to create one and then 

disclose such details. The act of reprimanding, Mr. Tapan, can be considered as valid as the 

complaints filed by him were frivolous in nature. 

(d) Yes, provided the company has a website. The act of reprimanding, Mr. Tapan, only on the 

grounds that the complaints filed by him were frivolous in nature, cannot be considered as 

valid. 
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Answer 1 

The Answer is (a) 

 

Question 2 (Chapter 4 Inspection, inquiry and Investigation) 

Whether non-mentioning of reasons in his report recommending investigation by ROC, can be 

considered valid and what type of resolution was required to be passed by Retq Ltd. so that 

investigation could have been initiated into the affairs of Retq Ltd. by the Central 

Government? 

(a) No, as reasons are required to be given in order to support the recommendations for 

investigation made by him. Special resolution was required to be passed by Retq Ltd.  

(b) Yes, as giving reasons is optional as making recommendations for investigation itself 

depends upon the discretion of ROC. Resolution with members holding not less than 90% 

of the shares, was required to be passed by Retq Ltd. 

(c) No, as reasons are required to be given in order to support the recommendations for 

investigation made by him. Resolution with majority of members representing 3/4 th in 

value of the shares was required to be passed by Retq Ltd. 

(d) Yes, as giving reasons is optional as making recommendations for investigation itself 

depends upon the discretion of ROC. Ordinary resolution was required to be passed by 

Retq Ltd. 

 

Answer 2 

The Answer is (a) 

 

Question 3 (Chapter 4 Inspection, inquiry and Investigation) 

Whether the application to tribunal was filed by adequate number of members for purpose of 

conducting investigation into the affairs of Retq Ltd. and whether the Central Government holds 

discretion for ordering investigation in case of order passed by Tribunal for the same or report 

received from the registrar recommending investigation? 

(a) No, the application was not filed by adequate number of members. Central Government shall 

mandatorily order for investigation in case of order passed by Tribunal and it holds discretion 

for ordering investigation in case of report received from the registrar. 

(b) Yes, the application was filed by adequate number of members. Also, the Central Government 

holds discretion for ordering investigation in case of order passed by Tribunal or report 

received from the registrar. 

(c) No, the application was not filed by adequate number of members. Central Government shall 

mandatorily order for investigation in case of order passed by Tribunal or in case of report 

received from the registrar. 

(d) Yes, the application was filed by adequate number of members. Central Government shall 

mandatorily order for investigation in case of order passed by Tribunal and it holds discretion 

for ordering investigation in case of report received from the registrar. 

Answer 3 

             The Answer is (d) 
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Question 4 (Chapter 4 Inspection, inquiry and Investigation) 

Whether opportunity of being heard is required to be given by ROC before issuing notice for 

information and also by the Tribunal, before passing order for investigation, to Retq Ltd., 

respectively? 

(a) Yes, opportunity of being heard is required to be given in case of ROC but not required to be 

given in case of tribunal. 

(b) Yes, opportunity of being heard is required to be given in case of both ROC as well as 

tribunal, respectively. 

(c) No, opportunity of being heard is not required to be given in case of both ROC in case of 

both ROC as well as tribunal, respectively. 

(d) No, opportunity of being heard is not required to be given in case ROC but in case of 

tribunal, it is required to be given. 

Answer 4 

 The Answer is (d) 

 

Case Scenario 8 (Chapter 12 National Company Law Tribunal and Appellate Tribunal) 

The NCLT made an order in favour of a company named as Ananya Computers Ltd (plaintiff 

company) on 5 th March, 2020. He received the order on 7th March 2020. However, there was 

some clerical mistake, which can apparently be seen by reading few lines of the order mentioned 

at the last page under the head ‘Conclusion and decision’.  

The Plaintiff company approached the NCLT on 10th April, 2021 for rectification of such mistake. 

However, Sunayana Electronics Ltd (the defendant  company) had already  made  an  appeal before 

the  NCLAT on  25th March, 2020. 

The Appellate Tribunal gave a decision in favour of the Sunayana Electronics Ltd and reversed the 

decision given by the Tribunal. 

Ananya Computers Ltd is now planning to move to the Supreme Court, since the matter involves the 

question of law. 

Based on the above scenario, answer  the following questions:  

1. There was an apparent mistake in the order given by the Tribunal in favour of Ananya 

Computers Ltd., which  was  brought in the notice of  the Tribunal. Whether Tribunal can 

amend its  order passed on      5th March, 2020: 

(a) Once the order has been made Tribunal cannot amend it. 

(b) Only the Appellate Tribunal can amend or rectify the order made by the Tribunal . 

(c) The Tribunal may amend / rectify its own order,  which is  apparent from the record within 

a period  of two years from the date of the order. 

(d) Only the High Court have to powers to amend/ rectify the orders passed by the Tribunal (2 
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Marks Oct 21) 

Answer 

(c) 

2. As the order of the Tribunal has been appealed by before the NCLAT on 25th March, 2020 under 

dispute by Sunayana Electronics Ltd, whether such apparent mistake can be rectified by the 

NCLT: 

(a) Yes, since it is a mistake apparent so it can be rectified at any time 

(b) Yes, with the permission of the Appellate Tribunal at any time 

(c) No, such apparent mistake can not be rectified, as appeal has been already been 

preferred in this case. 

(d) No, neither the Tribunal nor the Appellate Tribunal can rectify such mistake(2 Marks Oct 

21) 

Answer 

(c) 

3. The appeal of the order of the Tribunal can be made before the Appellate Tribunal latest by 

_____________ 

(a) Latest by 4th April, 2020 

(b) Latest by 6th April, 2020 

(c) Latest by 7th April, 2020 

(d) Latest by 21st April, 2020(2 Marks Oct 21) 

Answer 

(d) 

 

4. What can be the time period for disposal of the appeal filed by defendant in the given case 

scenario: 

(a) the appeal should be disposed of as expeditiously as possible latest by 25th May 2020 

months from the date of its presentation 

(b) the appeal should be disposed of as expeditiously as possible latest 25th June 2020 from 

the date  of its presentation 

(c) the appeal should be disposed of as expeditiously as possible latest 25th July  2020  from  

the date of its presentation 

(d) the appeal should be disposed of as expeditiously as possible latest 25th August 2020  from 

the  date of its presentation (2 Marks Oct 21) 

Answer 

 (b) 

5. Ananya Computers Ltd aggrieved from the order of the Appellate Tribunal can file appeal to 

the Supreme Court - 

(a) within 30 days from the date of receipt of the order of the Appellate Tribunal 
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(b) within 60 days from the date of receipt of the order of the Appellate Tribunal 

(c) within 75 days from the date of receipt of the order of the Appellate Tribunal 

(d) within 90 days from the date of receipt of the order of the Appellate Tribunal(2 Marks Oct 

21) 

Answer 

(b) 

 

Case Scenario 9 

Rashiq Dior SE is a French Company. The company is engaged in the business of selling branded 

garments for all seasons. 

The company decided to open its outlet in Mumbai-India for which it filed the necessary papers with 

the Registrar. After having obtained the necessary permission, it opened its business outlet in 

Mumbai. The signboard displayed outside the showroom shows the company’s brand name of 
garments in French and the name of the company is displayed in French and in Marathi. 

The members have the limited liability. The company has filed Annual Return with delay of 30 days 

from the due date. 

Based on the above scenario, answer the following questions: 

1. A company incorporated in French and establishing its business outlet in Mumbai shall display 

its name and the country where it was incorporated, at its business place in: 

(a) English language 

(b) French & Marathi Languages 

(c) Hindi & English Languages 

(d) English & Marathi languages (2 Marks Oct 21)(Chapter 9 Companies incorporated outside 

India) 

Answer 

(d) 

2. In how many days, Rashiq Dior SE, a French company, shall submit the necessary papers / 

documents with the Registrar: 

(a) Within 15 days of its place of business in India 

(b) Within 30 days of its place of business in India 

(c) Within 45 days of its place of business in India 

(a) Within 60 days of its place of business in India(2 Marks Oct 21)(Chapter 9 Companies 

incorporated outside India) 

Answer 

(b) 

 

3. Rashiq Dior SE, a French company, shall in every calendar year, make out a balance sheet and 

profit and loss account of its Indian Business operations in accordance with: 

(a) French Companies Act 
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(b) Schedule III of the Companies Act, 2013 

 

(c) International Standards of Accounting 

(d) Usage and practices prevailing in the country of incorporation(2 Marks Oct 21)(Chapter 9 

Companies incorporated outside India) 

Answer 

(b) 

4. Rashiq Dior SE, shall be required to file Annual Return: 

(a) Within a period of 60 days from the last day of its financial year 

(b) Within a period of 60 days form the last day of its calendar year 

(c) Within a period of 90 days from the last day of its financial year 

(d) Within a period of 90 days from the last day of its calendar year(2 Marks Oct 21)(Chapter 

9 Companies incorporated outside India) 

Answer 

(a) 

5. The Annual Return was filed by the company with delay of 30 days from the due date. Penalty 

of continuing default on the company shall be of: 

(a) ` 3 lakh 

(b) ` 4.50 lakh 

(c) ` 10 lakh 

(d) ` 15 lakh(2 Marks Oct 21)(Chapter 11 Compounding of offences, Adjudication, Special 

Courts) 

Answer 

(d)  

 

Case Scenario 10 (10 Marks)(Chapter 4 Inspection, inquiry and Investigation) 

Quality Wines Ltd. is a public company engaged in the manufacturing of bears and wines.  Its  

factory premises and registered office, situated at Industrial Area of Jaipur. It supplies the wines to 

the retails merchants, who have license to operate and sale of wine from the respective State 

Governments. 

However, the company was not maintaining the transparency in its production  and  turnover  of  

wine business and fabricated figures were  being recorded in the  books of accounts and annual 

return submitted  to the Registrar. 

Many a times the company transported some cartons without invoicing them to other States and 

in the mid- way, were caught red-handed by the Police and next day became prominent headlines 

for news papers and TV Channels. 

At the Rajasthan Gujarat Border, the Police searched and seized 10 trucks carrying wines without 

invoice, within a period of one month. In the mean time, the Excise Department also got altered. 

This mal-practices came in to the knowledge of the Registrar. The Registrar after observing the 
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appropriate formalities along with the police force, entered in to the premises and  seized  the  

books  and  relevant papers. 

The income tax returns filed by the company during the last 3-4 years revealed that the company 

is continuously showing losses in the books of accounts, on account of the decline  the  sales  

volume. However, the other companies in the similar business were showing an increasing trend. 

One of the person who was earlier an employee in the company in the account department made 

a written complaint directly to the Central Government about the mal-practices prevailing in the 

company such as scaling up the number of  employees whereas no  actual recruitment was  done, 

not paying the excise duty   on the production of wines by fabricating the production volume and 

other  financial  irregularities.  The Central Government assigned the investigation into the affairs 

of the said company to the Serious Fraud Investigation Office (SFIO). 

The Registrar, who have earlier seized the books of the company was asked to submit all such 

records to SFIO. 

Based on the above scenario, answer the following questions: 

1. When the Registrar can exercise the right of search and seizure: 

(a) The Registrar do not have the right of search and seizure. 

(b) Where the Registrar have reasonable ground to believe that the books and papers of a 

company are likely to destroyed by the company. 

(c) Where the Registrar have reasonable ground to believe that the books and papers of a 

company are likely to be destroyed by the company and after obtaining an order from 

the Special Court for the seizure of such books and papers can enter in the premises  and 

seize such books  and  papers. 

(d) The Registrar can enter and seize the books and papers without obtaining permission  of  

any court. (1 Mark Nov 21) 

Answer 

(c) 

2. In the given case the Registrar can keep the seized books and papers with him for the period: 

(a) Not later than 45th  day 

(b) Not later than 90th  day 

(c) Not later than 135th  day 

(d) Not later than 180th  day (1 Mark Nov 21) 

Answer 

(d) 

 

3. When an investigation into the affairs of the Quality Wines Ltd. can be made by SFIO: 

(a) When the Police seized the trucks carrying cartons of wines without invoice 

(b) When the ex-employee of the company made a written complaint on the financial 

irregularities. 

(c) When there was loss of revenue 

(d) The Central Government may  assign the task of investigation of any company to SFIO, if 
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it is  in  the public interest. (1 Mark Nov 21) 

Answer 

(d) 

 

4. Can SFIO demand from the Registrar to hand over all the books so seized from the company: 

(a) The Registrar has initiated first, hence he will retain the books till his investigation is over. 

(b) The Registrar and SFIO will carry out the investigation simultaneously. 

(c) Once the case has been assigned by the Central Government to the SFIO, not other 

investigating agency of Central or State Government shall process with the investigation 

and the concerned agency shall transfer the relevant documents and records in respect 

of such offences under this  Act to Serious Fraud Investigation Office. 

(d) The SFIO may demand only the photo copies of the documents so seized by the 

Registrar. (1 Mark Nov 21) 

Answer 

(c) 

 

5. Whether SFIO can gather information from the Registrar: 

(a) The Registrar shall not part with any information with the SFIO. 

(b) Any investigating agency shall provide all the relevant information or documents to the 

SFIO in respect of such offence. 

(c) The Registrar before providing any information to such offence, shall first inform the 

company. 

(d) Since the information may be confidential and competitions may take undue advantages, 

hence  the sharing of information should be avoided. (1 Mark Nov 21) 

Answer 

(b) 

 

Case Scenario 11 (10 marks) (Chapter 7 Winding Up) 

The Tribunal on an application made by the  Central  Government under section 271(c) of  the 

Companies  Act, 2013, made a winding up order of Chal Chaiya-Chaiya Entertainment Co. Ltd., 

since the company was formed for purpose of  making movies, having adult contents  and 

exploiting the youth under the minority   age, to act in the film making, which is not permitted 

under the existing Indian Laws. 

The Tribunal appointed Mr. X, as a liquidator under section 275 of the Act, for submission of 

report on the details of Assets of the Company. Mr. X included in his report his opinion that fraud 

has been committed by  an officer of the company in relation to  the company since the formation  

thereof and any other matters  which, in his opinion, it is desirable to bring to the notice of the 

Tribunal. 

And also made a report on the viability of the business of the company which, in his opinion, are 

necessary  for maximising the value of the assets of the company. 
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Mr. Raman a creditor of the company wanted to inspect the above report  submitted  under  this  

section. Since he was not available there, so he authorised Mr. Agent to inspect the report and  

take  extracts therefrom on payment of the prescribed fees . 

Based on the above scenario, answer the following questions: 

6. In the given scenario of the winding up of the company ordered by the Tribunal, who amongst 

the following shall be appointed as company liquidator: 

(a) Official Liquidator & Insolvency Professional 

(b) Provisional Liquidator & Company  Liquidator 

(c) Company Liquidator & Official Liquidator 

(d) Insolvency Professional, Company Liquidator & Official Liquidator(1 Mark Nov 21) 

Answer 

(a) 

 

7. On appointment of Mr. X as a Company Liquidator in the given case, such liquidator shall file a 

declaration disclosing his conflict of interest or lack of independence within a period of: 

(a) 7 days 

(b) 10 days 

(c) 15 days 

(d) 30 days (1 Mark Nov 21) 

Answer 

(a) 

 

8. Who shall apply to Tribunal for monitoring of progress of liquidation proceedings by the 

Company Liquidator : 

(a) Company liquidator himself 

(b) creditors 

(c) Contributories 

(d) winding up committee (1 Mark Nov 21) 

Answer 

(a) 

 

9. Who shall be comprising winding up committee under the Companies Act, 2013 to assist the 

Company liquidator in performance of winding up functions: 

(a) Official Liquidator attached to the  Tribunal 

(b) nominee of secured creditors 

(c) a professional nominated by the Tribunal 

(d) All of the above (1 Mark Nov 21) 

 



 

 Integrated Scenario 

19.28 

 

Answer 

(d) 

 

10. Who is entitled to inspect the report submitted in accordance with section 281 of the 

Companies Act, 2013 and take copies thereof : 

(a) Any person 

(b) Creditor 

(c) Agent of creditor 

(d) Both (b) and (c) (1 Mark Nov 21) 

 

Answer 

(d) 
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